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This statement by the Community Law Centre on behalf of the Article 5 Initiative focuses on torture and
other forms of cruel, inhuman or degrading treatment or punishment of those deprived of their liberty
across the African continent. Article 5 of the Universal Declaration of Human Rights and Article 5 of the
African Charter on Human and People’s Rights (the African Charter) guarantee the right of all people to
be free from torture and other cruel, inhuman and degrading treatment (hereafter, other ill treatment).
The Article 5 Initiative draws its name from these two articles, and is a collaboration of four organisations
working for the prevention and eradication of torture in Africa through research and the development of
practice-aimed resources.1
Despite the absolute character of the prohibition of torture, torture remains a widespread practice
around the world and Africa is, unfortunately, no exception.2 There is general recognition that torture is
deeply rooted and widespread in the African continent.3 A broad range of obligations rests upon states
under the 1984 United Nations Convention Against Torture and Other Forms of Cruel, Inhuman or
Degrading Treatment or Punishment (UNCAT) and other international and regional instruments with
regard to preventing, investigating and punishing torture, as well as ensuring redress to victims of
torture.
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The Article 5 Initiative has recently conducted research on the challenges to the effective implementation
of these obligations and standards in six post-conflict African states. In the post-conflict context, the
state’s focus is often on broad nation-building efforts and institutional governance. The treatment of
people deprived of their liberty is often overlooked in these efforts, notwithstanding that they are
particularly at risk of being subjected to torture and other ill-treatment and continue to be part of
systemic secondary victimisation in that the balance of governance building activities are often aimed at
‘mainstream society’.
Numerous challenges, as well as best practices have already been identified in the first phase of our
research, and the Article 5 Initiative, in collaboration with regional and domestic institutions, now aims to
develop practice-aimed resources for the effective implementation of the international prohibition of
torture.
To illustrate the importance of preventing and combating torture, the Article 5 Initiative wishes to use
this opportunity to re-emphasise some of the state’s key obligations in this regard:
Prohibition of torture
Properly defining torture as a criminal act in domestic legislations is one of the key obligations under both
UNCAT4 and Part 1 of the Robben Island Guidelines.5 Yet, fewer than ten of the African countries have
currently properly criminalised torture.6 In his 2010 report the UN Special Rapporteur identified impunity
as one of the main reasons for the persistent perpetration of torture and other ill treatment across the
world.7 Whenever there are ‘reasonable grounds’ to believe that torture and/or ill treatment has
occurred, the state has a duty to ensure that this is promptly investigated by competent authorities in an
impartial manner and that those responsible are punished in proportion to the severity of the crime.
Prevention of torture
As Commissioner Atoki stressed in her address at a conference in Washington earlier this year, ‘although
considerable efforts have been deployed by some African countries to improve prison and detention
conditions, these have remained inadequate and in most countries, the prevailing conditions are at best
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deplorable.’8 Poor conditions of detention and overcrowding often lead to treatment that can be
qualified as inhuman and degrading. Action, therefore, needs to be taken to address this issue. As
overcrowding is often most problematic in awaiting trial sections, and awaiting trial prisoners are often
most vulnerable to torture,9 it is of great importance that states commit to finding better, more humane
and cheaper alternatives to pre-trial detention. Furthermore, states should ensure that the needs of
vulnerable groups of prisoners – including women, children, people suffering from mental health
problems or HIV/Aids – are adequately considered, and that they are detained in separate facilities or
have access to a minimum level of care where necessary. Adequate and continuous training of personnel
working with people deprived of their liberty is another effective measure for preventing torture, as is
the empowerment and education of civil society.
Given that prisons and other places of deprivation of liberty generally remain closed structures in most
African societies, effective and independent oversight by domestic, regional and international bodies is
of great importance. The Optional Protocol to the UNCAT (OPCAT)10 created an international body for
oversight, the Sub-Committee for the Prevention of Torture (SPT) and (in Part IV) obligates states to
establish so called ‘national preventive mechanisms’ (NPM). Similarly, Section D of Part II of the Robben
Island Guidelines calls for the establishment of independent mechanisms of oversight.
Redress for victims
Finally, victims of torture and ill treatment have a right to redress and are often in dire need of assistance
in order to be able to continue with their lives.11
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programmes in place, in collaboration with civil society, to care for victims of torture and ill treatment
and, where possible, should set up national compensation funds, which would be managed by a
transparent and independent body.

Conclusion
The Article 5 Initiative was established in order to support, in cooperation with the African Commission,
the mandates of two Special Mechanisms of the African Commission on Human and Peoples’ Rights,
namely the Special Rapporteur on Prisons and Conditions of Detention in Africa and the Committee for
the Prevention of Torture in Africa and to support six post-conflict African countries with their
implementation of UNCAT. The Article 5 Initiative calls upon the African Commission to keep the
prevention and eradication of torture on its agenda as a matter or priority, to provide all necessary
support for the two above-mentioned mandates to function to the best of their ability and to urge states:


To sign and ratify UNCAT and to take effective legislative, administrative, judicial and other
measures to prevent acts of torture, including the criminalisation of torture;



To sign and ratify OPCAT and to ensure effective independent oversight over places of
deprivation of liberty; and



To cooperate with regional and international mechanisms in a shared effort to prevent and
eradicate torture.
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