L)

=

)

/’ —
==

DULLAH OMAR %‘ INSTITUTE

i naleen A e
iminal em Africa FOR CONSTITUTIONAL LAW, GOVERNANCE AND HUMAN RIGHTS

Criminal justice, human rights and
COVID-19 - a comparative study
of measures taken in five African

countries

Kenya, Malawi, Mozambique, South Africa and
Zambia

By L Muntingh, ] Mangwanda, K Petersen & J Redpath

October 2021



Copyright statement

© Dullah Omar Institute, 2021

This publication was made possible with the financial assistance of Open Society Foundations (Human Rights Initiative) and the
Sigrid Rausing Trust. The contents of this document are the sole responsibility of the Dullah Omar Institute and can under no
circumstances be regarded as reflecting the position of Open Society Foundations (Human Rights Initiative) and the Sigrid Rausing
Trust. Copyright in this article is vested with the Dullah Omar Institute, University of Western Cape. No part of this article may be

reproduced in whole or in part without the express permission, in writing, of the Dullah Omar Institute.

Africa Criminal Justice Reform
c/o Dullah Omar Institute
University of the Western Cape
Private Bag X17

Bellville

7535

SOUTH AFRICA

www.acjr.org.za

ACIR engages in high-quality research, teaching and advocacy on criminal justice reform and human rights in Africa. Our work
supports targeted evidence-based advocacy and policy development promoting good governance and human rights in criminal
justice systems. Our work is anchored in international, regional and domestic law. We promote policy, law and practice reform
based on evidence. We have a particular focus on effective oversight over the criminal justice system, especially in relation to the
deprivation of liberty.

Key aspects of our work include:

e Our explicit human rights focus. International and regional human rights law informs and guides all of our work and we
partner with organisations with similar approaches. This distinguishes us from security-focused organisations.

e  Our partnerships with local organisations. Partnerships ensure mutual learning and growth. Wherever possible we seek
to support reform processes in partnership with government and civil society stakeholders across the continent, to
ensure local ownership of reform processes and the transfer of skills.

e Our expertise in both social science research and legal research. We carry out empirical social science research to inform
policy and processes, in addition to legal analysis and research.

e Our ability to engage in multiple languages. We have researchers fluent in English, French, Portuguese and Afrikaans,
ensuring that we are able to engage with most countries in Africa.

e  Our ability to translate law and research into plain language and multi-media. Where appropriate, our work is
transformed for particular audiences.

Our academic rigour. We are based at the Dullah Omar Institute which is in turn part of the University of the Western Cape. We

regularly publish in academic journals.



Contents

INTRODUCGTION ....ccitiiiiiiiiirnneetisississssssseessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssns 6
OVERVIEW OF COVID-19 MEASURES TAKEN .....ccccciittuiiiiinniiiinnniiiiensioiiensieiiensesisnssssisnsiesssnssesssnssesssssssssansssssansssssssssssssssssssnnsssssnne 10
N [ N {0 o U o o ] AP P PP P PP PPPPPPPPPPPPPPPPPPPPPRE 10

2. PROCEDURE FOR DECLARING OR IMPOSING RESTRICTIONS .. .veeeuveeruteesureesureesseessseesseesssessseessseesssessssesssessssessssesssessssessssaesssessnseesssessns 10

3. ROLE OF LEGISLATURES IN ESTABLISHING AND COMPLYING WITH COVID-19 RESTRICTION PROCEDURES ....ccuveerureeereesreesreessreessseessseessseesns 12

4.  BODY OR STRUCTURE IN CHARGE OF IMPOSING RESTRICTIONS ....c.uvteeuveesureeeseessreeasessssesasessnsessnsessssessnsessnsesensessssesensessnsesansessssssensessnses 13

5. PROCEDURE FOR THE EXTENSION OF RESTRICTIONS ....eeeuvtesuteesuseesuseesseesuseessseesssessseesssessseesssessnsessnsessseessessnsessssessssessnsessssessssessssessns 15

6.  EXTENT OF STAKEHOLDER CONSULTATION e uuttteuteesureesseesureesseessseesseessseesseesssesssseesssessssessssessnsessssesssseesssesssseesnsessnsessnseessseesssessssessns 16

7. PANDEMIC-SPECIFIC LAW ..veieuvveeteeeseeensesesseesssesesssessesessesssesanssssssesesssssnssssssssssssesssssnsssessssssssssssssessssesssssssssssssssssssssssesssssesssensssens 18

- T 60 ] N (o KU [0 OO PP PP UOPPPPPPRO 19
LITIGATING THE LOCKDOW N.....cccoorrureeririiisssssnneesssnssssssssssessssssssssssssssssssssssssssssssssssssssssssessssssssssssssssssssssssssssssesssssssssssnssesssssssssnns 20
1. INTRODUCTION .uttieiueeetreesueeesseeassesassseassssessseaasssasssessssesssassssassssssssesssessssesssssssssenssssnsssesssssnsssansessnsssssssssnsssessessnsssensessssesenseenssns 20

2. LEGISLATIVE, PROCEDURAL AND OTHER CHALLENGES. ..cuvtesuteeeseesuseessesssseeasseesssesasessssesssessnsessssesssessssesssessssessnsessssessnsessssessssessnsesans 20
2.1. Challenge to COVID-19 curfews, NOrms and SEANAQAITS ............cccecveeieeiveeeeeieeeeeciee et e es e e e et e e et a e e s tasaeestseseeanes 22

2.2 Access to information and the right to public PArtICIDATION ............cccveeeeeeiiieeeeiieeeeceeeeeteeeeste e esite e e e sreaeesissaeessaeeens 24

2.3. The use of force by law enforcement officials in enforcing the I0CKAOWN. .............ccovveeeviienieiniiiieieeseeeeeeee 25

3. CONCLUSION 1.tteuteerureesteesuteesseessteessseeseteessseessseessseesssessnsessssessnsessssesssseesssessssessssessssessssesssessssessssesssessssessnsessssessnseesssessnsessnsessns 26
IMPACT ON CIVIL AND POLITICAL RIGHTS ...cuuuueeitiiiiiiisssnneenisiisssssssseessssssssssssssssssssssssssssasssssssssssnssssssssssssssssssssssssssssssnssssssssssssnns 28
L. INTRODUCTION 1ettteutteetteeuteetteasteesseeesueeesuee sttt esseesaseeeseessee e seeaaseeessesase e e st e eabeeeaaeeeabe e e st e eabeeemseeeabeeemsee e beeeaeeesbeeeaeeenbaeennneennes 28

2. FAIR TRIAL RIGHTS AFFECTED ...teeutteruteeeuseesuteesseesuseesseesuseesuseesusessnseesuseesseesssesssseesssessnseesaseesnseessessnseesseesseesaseesnseesaseesnseesaseessseesas 29
2.1. Most courts restricted to hearing ‘urgent’ matters leading to delQy...............ccooeccuueeeeeueeieiiiiieeecieeeeeceeeeeiieeeeceae e 29

3. EXTERNAL OBSERVERS AND COMPLAINTS MECHANISMS FOR PRISONERS AND DETAINEES ....ceteeetaauureeeresssaaunreeereeesasanrreereessessnnmenseesesesnanes 32

4. MEASURES TAKEN TO AMELIORATE THE IMPACT OF THE RESTRICTIONS. .. uveeeeutteeeeuereeesauseesassseesssesesesnssessssssesessssssssnsseesssssssssssssessssseees 32
4.1. Telephonic consultations With [QWYers fOr detQINEES ...............ccccuueeecceeeeeeiieeeicee et eeeceeeettae e e st e e e e eaeesssaaessanaans 33

4.2. COUIt VIA@O-CONFEIONCING ......oeeeeveeeeeeeeeeee e ee et e et e ettt e e ettt e e ettt e e e e tse e e e aats s e esassa s e e tseaaeastsaseaatssaenssesanasssesennsnes 33

4.3. REMANG AETAINEE FEICASES .......oeeveeeeeee et e et e et e e ettt e e sttt e e et e e sttt e e e sttt e essseaesanseaassstesssasssaeeasssnasssssanenanns 34

D CONCLUSION ..teiteeitteeuteesutee st e suteesuseesateesuseesateesuseesateesaseesabeesaseesabeeeaseesabeeeaseesabeeeaseesa b e e easeesabeeeaseesabeeeaseesabeeeaseesabaesabeesabeesnnaenns 34
THE IMPACT AND PERFORMANCE OF OVERSIGHT AND MONITORING MECHANISMS......cccoocmreiiiiiissssnnnnensinsssssssnnsesssssssssssnnneens 36
L. INTRODUCTION 1utttetteetteeuteettessteeseeasueeesueesseeenssesaseeessessseeessaesaseeessesaseeeaeesaseeemsaesabeeeseeeabeeenseesabeeeaeeeabeeeaeeenbaeeaeeenbaeenaneennes 36

2. INFORMAL OVERSIGHT AND MONITORING .. .utteeuteesuteesuseesuseesuseessesssseesusessseesssesssseesusessseesssessnseesssesssseessseesseesnseessseessseesnseesasessssessns 38

3. FORMAL OVERSIGHT -..uttttteeeeeeiitttteee e e ettt eeeeee s ubab et eeeeeaaaubae et eeeeesaaass et e eeeeesaaasee et e eeeesaaansbebeeeeeaaannbeeeeeeeaaaannbbeeeeeeseaannbsneeeaesesannes 41

S 6o ] ol R U o] N ST PP PPPPPROPP 44
SOURCES ..ttt eutteeuteeettesteeesttesteesbtesbeesataesabeesabeesabeeeaseeeabeeeasteeabeesaseeeabe e e s beeabe e e s teeabeeeaabeeabe e e st e e st e e sab e e bt e e sabe e beeesab e e bt e e nabeeaeeenateenteas 46
APPENDICES ......uiiiieiiiiieiiiiieiiiieeiiiesssisiesesosiesssostesssostesssestessssstessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssstsnssssssnssssssnssssssnsnss 54
(00171 14 AN 1 V=3 VA LG 1 ) IO PRPPPPRPPPPNt 54
COUNLIY SUPVEY: IMAIAWI ..........cocveeeeee et e et e e et e e ettt e et e e ettt e e e e aste e e asseaesaaseaaeassteaesasseaassseaaennsseaenanseaensnsenannn 54



Country Survey: Mozambique
Country Survey: South Africa .

Country Survey: Zambia.........






Introduction

Lukas Muntingh

The spread of COVID-19 and the subsequent state responses to the virus have had significant
consequences for citizens in southern and east Africa where ACIR is active. The declaration of and
enforcement of a lockdown, in various shapes and forms, was the result of the World Health
Organisation (WHO) declaring COVID-19 a global pandemic. It was soon evident that states opted for
different responses and that there were subsequently different reactions from civil society. The limits
placed on civil and political liberties in an effort to address COVID-19 seems to have facilitated violent
and coercive responses from operational-level law enforcement functionaries. Importantly, in some
states (e.g., South Africa) the defence force assisted in enforcing the lockdown. There were generally
restrictions placed on criminal justice systems, placing them in holding patterns for longer or shorter
periods of time. Apart from civil and political rights, the lockdowns also impacted on socio-economic
rights. With large portions of the populations of these states living in poverty, they are dependent on
the informal economy for their livelihood. With the formal economy placed on partial hold, this had
dire consequences for the poor and those living in poverty. To this must be added that the living
conditions of the poor in southern Africa cities often make self-isolation and social distancing
impossible. Furthermore, one cannot ignore concerns that some authoritarian governments in Africa
may use the pandemic and the fear that surrounds it as a cover for instituting tighter control over the
media and civil liberties in order to tighten their grip on power. This brings into question the use of
armed police and the military to enforce a public health intervention. Democratic policing would see
the police as partners in public education, rather than as enforcers of overbroad restrictions. There is
a need for analysis, elucidation and promotion of the proper role of law enforcement and criminal
justice in such crises, particularly in the developing world, where it is often the hubris of the state to

pretend that with lockdowns it is managing the load on the public health system.

It is the case that the COVID-19 lock-downs present a unique opportunity to investigate and analyse
criminal justice systems and their performance under unusual circumstances that is not a state of war
or large-scale political instability. It is because the right to liberty is fundamentally affected by a lock-
down that it requires closer scrutiny on how states implemented it. Lock-downs also result in the

widespread criminalising of behaviour that is otherwise not a crime and this has significant



implications for our understanding of crime, but also begs the question whether criminalisation (and
arrest) is really an appropriate response to a public health crisis. A crisis is also an opportunity to
consider options that have hitherto been considered unpalatable or not unacceptable. As much as
scholars and lawyers may debate legal powers during abnormal situations, the real opportunity to
study them do not often come around. What is frequently lacking is the ‘sociological imagination’? to
understand how the individual’s existence is situated in these high-level and large-scale changes and,
fundamentally, whether the value we place on individual rights is still respected. A lock-down by its
very nature has an exclusionary purpose and result, and thus weakens the right to individual liberty
ostensibly to protect the larger group, while at the same time granting the state more power to control
the population. But limiting the right to liberty in this manner, may indeed be letting the proverbial
genie out of the bottle and once out, the genie is often not too enthusiastic to return to the bottle of

its own accord.

A crisis situation is also, unfortunately, fertile ground for ‘ad hocery’ where laws and policies are
developed uninformed of a larger picture and undirected by strategy.? There is thus, first, a need to
describe what happened under lock-downs and how this was enabled by legislation and its
enforcement. Using a typology, it may be assessed what were good laws that were properly enforced
as opposed to poor laws being badly enforced, or good laws being misused and so forth. Secondly,
and following from the first, it is necessary to identify problems and lessons to be learnt to strengthen
institutions of state designed to protect democracy as well as the criminal justice system in general.
Oversight mechanisms (e.g., National Preventive Mechanisms - NPM and National Human Rights
Institutions - NHRI) are specifically mandated to protect rights and certainly the right to liberty. It is
similarly the case that the judiciary has a key role to play in protecting the right to liberty. Preliminary
evidence indicates that oversight structures have crawled back into their shells (e.g., South Africa and

Mozambique) at a time when their visibility and engagement were really needed.

From a governance and rights perspective, it is important to understand how rights are limited as well
as what the impacts of such limitations are, and what measures have been taken, or not, to limit
abuses of power in future. It is important to note that ACJR will continue its focus on the campaign
against the criminalisation of poverty and status (www.pettyoffences.org) and that COVID-19 brought

a change in context, but that much of the underlying theory of the campaign underpins the response

1 Mills, The Sociological Imagination.
2 Boin and T’Hart, ‘Institutional Crises and Reforms in Policy Sectors.’



to COVID-19 and advancing human rights in a criminal justice context. This compendium covers five
country reports which are the appendices (See Appendix 1-5). The five country reports were used as
the basis to investigate the issues further. This was done by describing the process by which a State of
Emergency (SoE) or State of Disaster (SoD), as the case may be, were declared with particular
reference to stakeholder consultation with the judiciary, legislatures, civil society, academic
community and broader public. The second focus was to analyse the legal frameworks of the five
countries utilised to enforce SoE and SoD with a view to identify strengths and weaknesses in design.

From these, four cross cutting issues are reported on in the four comparative chapters, being:

e surveying the measures taken to respond to COVID-19;

litigation and responses to lockdown measures;

the impact on civil and political rights, and

the impact on detention monitoring and oversight mechanisms.

We are grateful to the support from the Open Society Foundations (Human Rights Initiative) and the

Sigrid Rausing Trust for supporting our work and making this research possible.






Overview of COVID-19 measures taken

Janelle Mangwanda

1. Introduction

The COVID-19 pandemic adversely impacted the world-over and governments, including those in
Africa, responded by imposing various degrees of restrictions to curb the spread of the virus and save
lives. This report provides an overview of the COVID-19 measures taken in five African countries,
namely, Kenya, Malawi, Mozambique, South Africa and Zambia. The overarching aim is to assess the

level or intensity of restrictions and the rights implications of these.

2. Procedure for declaring or imposing restrictions

In varying degrees, the Constitutions of each of the five countries in this survey contain provisions with
reference to exceptional circumstances in the form of a State of Emergency (SoE), State of Disaster
(SoD) and/or State of Calamity (SoC). All five countries also have statutory provisions dealing with
exceptional situations. While the initial response to COVID-19 of some countries was to declare an
SoE/SoD/SoC, as provided for by their respective constitutions, this was not universal as others opted
to rather enact selective legislative provisions and not declare a general SoD or SoE. In these countries,
it was argued that a general SoE or SoD would repress human rights and severely cripple the socio-

economic situation of already impoverished populations.

In Kenya, the government relied on two legislative provisions, notably the Public Order Act and Public
Health Act to create a Curfew Order and Health Rules.? The Curfew Order restricted population
movement between the hours of 19:00 and 04:00 and the Health Rules stipulated regulations relating
to issues such as social-distancing requirements, and the disposal of COVID-19 positive bodies.*

Similarly, in Zambia, although the Constitution makes provision for a State of Public Emergency and a

3 Republic of Kenya, Kenya Public Order Act; Republic of Kenya, Kenya Public Health Act, No 21.

4 Legal Notice 36 of 2020, Public Order (State Curfew) Order; Public Health (Prevention, Control and
Suppression of COVID-19) Rules of 2020; Public Health (Restriction of Movement of Persons and Related
Measures) Rules.
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Threatened Emergency (a pre-emptive approach to a pending emergency), the government chose to
rather invoke provisions of the Public Health Act to create COVID-19 Health Rules.® These Rules dealt
with issues such as the conversion of buildings to hospitals and regulations related to the entry and
exit of persons in infected areas. Just like the Kenyan Health Rules, the Zambian Health Rules were
established to curb the spread of the virus. However, unlike in Kenya, no curfew was imposed in
Zambia as the government openly stated that a curfew and total lockdown would negatively impact
the population.® As a result, only Health Rules and a series of announcements, of uncertain status,

made by the President guided the restrictions in Zambia.

At the onset of the pandemic, the Malawi government declared an SoD and lockdown to restrict
population movement as a measure of curbing the spread of the virus.” However, this decision was
challenged and overturned in the High Court as the government had not put in place measures to
cushion the effects of the intended lockdown.®? The controversy happened midst a change of
government and while the inclination of the new government was to declare an SoE, it did not happen.
Instead, the new government declared another SoD and put in place Public Health regulations dealing

with a curfew and restrictions on market hours, but not a lockdown.’

On 30 March 2020 the Mozambican government declared an SoE as provided for in the Constitution.°
This provision is applicable to situations of high threat to the State, such as cases of actual or imminent
aggression, serious threats or disturbance of the constitutional order or public calamity.!* An SoE
declaration may not exceed 30 days, but can be extended three times if the reasons for its declaration
remain.’? The government extended the declaration three times (in April, May and June 2020). In
August 2020 the prevailing conditions resulted in the need to further extend the SoE, however,
because the terms for extension under the Constitution was exhausted, a further extension was made
under the legal provision of Law n. 15/2014 which establishes the framework for the management of

disasters.’® Decree n.79/2020 of 4 September 2020 ended the SoE and Mozambique has since 7

5 Republic of Zambia, Public Health (Infected Areas) (Coronavirus Disease 2019) Regulations, No. 22.

8 Phiri, C, ‘A Total Lockdown Cannot Work in Zambia’.

7 ‘President Mutharika Declaration of State of Disaster’, 20 March 2020; Republic of Malawi, Section 32
Disaster Preparedness and Relief Act (Disaster Act).

8 S v President of Malawi and Others; Ex Parte: Kathumba and Others (Judicial Review Cause No. 22 of 2020)
MWHC 7.

° President Mutharika Declaration of State of Disaster, 2020.

Article 290(1), Constitution of the Republic of Mozambique.

11 Article 290(1), Constitution of the Republic of Mozambique.

12 Republic of Mozambique, Article 292, Constitution.

13 Republic of Mozambique, Law n.15/2014 establishing the legal framework for disaster management.
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September 2020 been in a State of Public Calamity (SoC)(calamidade publica).** A calamity is
considered to be an abnormal event caused by a major disaster causing damage, loss and
compromises the response-capacity of the State.® The SoC was accompanied by regulations as

provided for in the Disaster Management and Risk Reduction Law.®

In South Africa, an SoD was declared in March 2020 in terms of the Disaster Management Act, which
is the authority for all disaster management in the country. It provides for an integrated and co-
ordinated disaster management policy to manage disasters at all spheres of government (national,
provincial and local).” The Minister of Co-operative Governance and Traditional Affairs is designated
to make regulations relating to disasters. On 27 March 2020, an initial three-week ‘hard’ lockdown
with a curfew (further extended by two-weeks) was declared.® The legal framework also provided for
a five-level alert strategy to regulate lockdown levels with Level 5 being the most restrictive and Level
1 the least.? The SoD which was initially in place for three months, has been renewed on a monthly

basis since June 2020 and restriction-levels are adjusted to address fluctuating infection rates.

3. Role of legislatures in establishing and complying
with COVID-19 restriction procedures

The legislatures in the five countries played different roles in the formulation and declaration of
COVID-19 related measures and procedures at different stages. In Mozambique, while Parliament
developed and promulgated COVID-19 related law, it was the Council of Ministers that issued decrees
to add details and specificity to these laws.?’ At the onset of the pandemic, the South African and
Zambian parliaments were suspended and played a limited role in managing as well as overseeing

COVID-19 responses.? In the case of Zambia, the National Assembly was indefinitely suspended in

14 Republic of Mozambique, Decree n. 79/2020.

15 Republic of Mozambique, Decree n. 79/2020.

16 Republic of Mozambique, Lei de Gest3o e Redug3o do Risco de Desastres, Lei 10/2020.

17 Republic of South Africa, Preamble, South Africa Disaster Management Act,; Section 26(1), Disaster
Management Act.

18 ‘president of South Africa, Mr. C. Ramaphosa, Statement on Measures to Combat Covid-19 Epidemic, Union
Buildings, Tshwane’; ‘“Strict” Lockdown Refers to Level 5 of the Alert-Level System of South Africa’s COVID-19
Response.’

19 Directions Issued in Terms of Regulation 3(3) of The Regulations Made Under Section 27(2) of the Disaster
Management Act, 2002 (Act No. 57 of 2002): Criteria to Guide the Determination of Alert Levels, published in
GN No. 43599 on 7 August 2020.; Section 3, Disaster Management Act Regulations, 2002 published in GN No.
43258.

20 Lorizzo, T, ‘Survey: Mozambique Country Report.’

ZIMangwanda, J and Petersen, K, ‘Survey: Zambia Country Report.’; Petersen, K, ‘Survey: South Africa Country
Report.’
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March 2020, and upon resumption in June 2020, was again adjourned for a period of time. Political
commentators have argued that the suspension of Parliament by the ruling Patriotic Front Party was
a pretext to avoid the defeat of the Constitutional Amendment Bill in Parliament which would have
provided the President with powers to amend the electoral layout and take control of the central bank
monetary policy ahead of the August 2021 elections.?? In March 2020, the South African government
suspended the work of Parliament as a precautionary measure. The legislature resumed activities
virtually in mid-April and prioritised the various government departments’ COVID-19 response

measures.??

In March 2020 the Kenyan Senate passed a resolution establishing the Ad-Hoc Committee on the
COVID-19 Situation in Kenya.** The Committee’s mandate was to oversee actions and measures taken
by the national and county governments in addressing the spread of COVID-19.% The Committee
engaged with various stakeholders on legislative, policy and other interventions that the government

should consider when addressing the pandemic.?®

4, Body or structure in charge of imposing restrictions

The five countries under review co-ordinated their response to the COVID-19 pandemic differently.
While some countries established formal structures to drive their response, in other countries, there
was little clarity on the co-ordinating authority in charge of effecting regulations. In Zambia, for
instance, although health regulations were issued by the Minister of Health through provisions of the
Public Health Act, the Executive (President) also drove the imposition of restrictions through a series
of announcements which do not appear to have any legal backing.?” In Kenya, two main bodies drove
the imposition of restrictions, namely the National Security Council and the National Emergency
Response Committee (NERC). The latter is a formal structure established by the President through an

Executive Decree to advise him on the evolving threat of the virus and appropriate public health

22 Center for Human Rights, ‘COVID-19 Database: Zambia’; Kizzi, A, ‘Zambian President’s Bid to Amend
Constitution Fails’.

2 pParliament of South Africa, ‘Review of Parliament’.

24 Republic of Kenya, ‘Senate Ad-Hoc Committee on COVID-19 (2020) First Progress Report’.

25 Republic of Kenya, ‘Senate Ad-Hoc Committee on the COVID-19 Situation in Kenya (2020) Third Progress
Report’.

26 parliament of Kenya, “The Senate Ad-Hoc Committee on COVID-19 Pandemic Chaired by Senator John'.
27 Mangwanda, J and Petersen, K, ‘Survey: Zambia Country Report.’
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measures to take.?® In Mozambique, the Council of Ministers was established and authorised to specify

the measures for the SoE and SoC.?®

In Malawi, a Special Cabinet Committee was established by the President to coordinate the country’s
response to the pandemic. However, due to growing criticism over its handling of the pandemic, the
Committee was dissolved by the President and replaced with a 21-member Presidential Task Force
comprised of Cabinet Ministers as well as other key stakeholders.3® In South Africa, the National
Coronavirus Command Council (NCCC) was the authority charged with making and changing COVID-
19 related restrictions. A High Court challenge claimed that the President and the National Executive
unlawfully usurped Parliament’s powers by establishing and granting powers to the NCCC whereas
powers ought to vest with the National Disaster Management Centre. The Court dismissed the claim
on account that the President’s decision to establish the NCCC was neither a decision made in terms
of legislation, nor are the decisions of the NCCC capable of having legal consequences because they
are subject to acceptance, rejection or modification by Cabinet and where applicable, individual

Cabinet members.3!

While the above structures held and continue to hold immense powers in co-ordinating their
respective countries' COVID-19 responses, they have not been without challenges. Firstly, the
functions have not always been clear and certain decisions are not always open to public scrutiny.
Furthermore, the centralisation of control, the suspensions of parliaments in some countries and the
issuance of far-reaching control measures through regulations must be seen as undermining the
general principles of an open and accountable democracy. Moreover, changes in the composition of
co-ordinating structures have taken place over the last 18-months. These changes have been on
account of incoming Cabinet Ministers (i.e. after the Malawi June 2020 General Elections); untimely
deaths (i.e. two Cabinet Ministers in Malawi and one in South Africa due to COVID-19 related
complications);¥ and most concerning, due to alleged corrupt activities by key personalities (i.e.

Minister of Health in South Africa and the Head of the COVID-19 Presidential Taskforce in Malawi).®

28 Mangwanda, J, ‘Survey: Kenya Country Report.’

2 Lorizzo, T, ‘Survey: Mozambique Country Report.’

30 Kao, K et al., “The ABCs of Covid-19 Prevention in Malawi: Authority, Benefits, and Costs of Compliance’.

31 Esau and Others v Minister of COGTA and Others (5807/2020).

32 Kato, R, ‘Two Malawian Ministers Die of Covid-19 on Same Day’; ‘Jackson Mthembu Dies of Covid-19-Related
Complications”.

33 South African Government, ‘President Cyril Ramaphosa Places Minister Zweli Mkhize on Special Leave’;
Pensulo, Charles, ‘Malawi Sacks Heads of Covid-19 Taskforce amid Audit of Use of Funds’.
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Other challenges to the roles and functions of the co-ordinating structures are highlighted in the

individual country reports.?*

5. Procedure for the extension of restrictions

The co-ordinating structures described above have the pivotal task of deciding whether to extend,
reduce or remove COVID-19 restrictions and it is important that these decisions are taken based on
expert knowledge and scientific information. The South African government is guided by a 'risk
adjusted strategy' to determine the level of restrictions to impose based on a five-level ‘COVID-19
Alert System.” This system guides the Cabinet’s decisions to extend, remove or limit the SoD to a
particular area and also determines the applicable regulations. This risk-adjusted strategy is guided by
several variables such as: the level of infections and rate of transmission; the capacity of health
facilities; the extent of the implementation of public health interventions, and the economic and social

impact of continued restrictions.?®

Unlike South Africa, Kenya did not make use of an alert-level system. Instead, it appears that high
infection rates determined the extension and removal of curfew hours and movement restrictions in
certain counties. For example, in April 2020, strict movement restrictions were placed for three weeks
on four counties with reported high infection rates. It was explained that these restrictions were
placed due to fears that Easter-weekend travellers would spread the virus across the country.® It is
not clear on which basis decisions to extend or limit restrictions in Malawi were made, however, a
change of government in Malawi occurred in June 2020 and new regulations were issued relating to
curfews and market hours.?” In January 2021 it was reported that the incoming President was
considering establishing an SoE after an increase in COVID-19 cases, a rise in hospitalisations, and the

passing on of two Cabinet Ministers.3® However, no such declaration was made.

34 ‘survey: Kenya Report, Survey: Malawi Country Report, Survey: Mozambique Country Report, Survey: South
Africa Country Report, and Survey: Zambia Country Report.’

Directions Issued in Terms of Regulation 3(3) of The Regulations Made Under Section 27(2) of the Disaster
Management Act, 2002 (Act No. 57 of 2002): Criteria to Guide the Determination of Alert Levels, published in
GN No. 43599 on 7 August 2020.; Section 3, Disaster Management Act Regulations, 2002 published in GN No.
43258..

36 Al Jazeera, ‘COVID-19: Kenya Bans Travel in and out of Nairobi, Other Areas’.

37 ‘President Chakwera National Address’.

38 Kato, R, ‘Two Malawian Ministers Die of Covid-19 on Same Day’.
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In Mozambique, changes to restrictions were made on a monthly basis. Presidential decrees are
drafted by the President and submitted to Parliament for ratification. Once ratified, the Council of
Ministers determines the specific implementation measures. For example, when the Presidential
Decree pertaining to the re-opening of schools was considered, it was the Minister of Education who

determined the process for the re-opening.®

In comparison to other countries, changes to measures in Zambia were communicated through a
series of non-gazetted Presidential announcements.* It is not clear where the mandate and authority
for these measures emanate from, nor is it clear if these measures were made as a result of
consultation and engagement between the President and his Cabinet.*! In August 2021, a change of
government occurred in Zambia and in September 2021, the newly elected President appointed a
COVID-19 Advisor as a means of dealing with challenges brought on by the pandemic.*? This raises
guestions regarding the extent of stakeholder consultations between the co-ordinating structures
(mostly made up of Cabinet Ministers) and external bodies (civil society, medical professionals,
academics, general public, business and private sector bodies) in all five countries’ response to the

COVID-19 pandemic.

6. Extent of stakeholder consultation

In each of the reviewed countries, there is evidence of stakeholder consultation between government
and civil society, medical professionals, the general public, academics, and the private sector.
However, there is not enough information available in the public domain to confirm the extent of such
engagement. In Kenya, a series of consultations took place between the different arms of government
and civil society as is documented in a series of reports by the Ad-hoc Senate Committee. The
Committee was tasked with receiving submissions from the general public and civil society
organisations regarding the decisions taken by the government.* While the Ad-Hoc Committee is said
to have analysed and forwarded these submissions to the NERC, civil society organisations
subsequently complained that concerns raised were not considered by the NERC.* In South Africa,

there was stakeholder consultation in the days leading up to the declaration of an SoD on 27 March

39 Lorizzo, T, ‘Survey: Mozambique Country Report.’

40 Kalunga, F, ‘Executive Disorder, Constitutionalism and Covid-19 in Zambia’.

41 Mangwanda, J and Petersen, K, ‘Survey: Zambia Country Report.’

42 Xinhau, ‘Zambian President Says Bringing COVID-19 under Control Crucial for Economic Transformation’.
43 Republic of Kenya, ‘Senate Ad-Hoc Committee on COVID-19 (2020) First Progress Report’.

4 Republic of Kenya, ‘Senate Ad-Hoc Committee: Fourth Progress Report’.
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2020. There is evidence, mostly contained in official press releases and media briefings that the
government engaged in a range of consultations with members of the legislature, political parties,
business, trade unions, community constituency, premiers, mayors, representatives of the South
African local government association, representatives of inter-faith communities, oversight
institutions and other stakeholders immediately after the National State of Disaster declaration.*”® To
date there continues to be stakeholder engagements as is mentioned each time the President

addresses the nation to announce changes to lockdown levels.

The situation was different in Mozambique as it appears unlikely that any stakeholder consultations
took place prior to the SoE declaration. However, some changes in the enforcement of SoE provisions
occurred following pressure from external stakeholders raising concerns about particular issues. For
example, in June 2020, a civil society organisation, Reform for Mozambique (REFORMAR) wrote an
open letter to the government highlighting problems and irregularities with the enforcement of the
SoE which led to the declassification of the crime of ‘disobedience’.*® This is a positive indication of
government taking into account the views of civil society during the pandemic, but it also seems that

this was an ad hoc intervention and not emanating from a formal process of dialogue and consultation.

There is limited information available on stakeholder consultation in Malawi although it is presumed
that engagements occurred within the Presidential Task Force which replaced the Presidential
Committee. The Task Force is co-chaired by a public health expert from the Malawi College of
Medicine and includes nine Cabinet Ministers as well as key stakeholders. It is reported that the
influential Christian Health Association of Malawi (CHAM) and the Chiefs' Council are also represented

in the Taskforce.*” Wider engagements could not be confirmed.

Similar to the situation in Malawi, there is limited information regarding stakeholder consultation in
Zambia.® Available information suggests that Cabinet Ministers consulted amongst themselves on a
number of occasions to approve decisions related to COVID-19.% Sources indicate that a number of

Ministers, notably, those in charge of Health and Finances, were instrumental in putting in place

% Ramaphosa, C, ‘PMG: Report of the Meeting of the Portfolio Committee on Portfolio Committee on
Cooperative Governance and Traditional Affairs of 21 April 2020, Address by President Cyril Ramaphosa to the
Joint Sitting of Parliament on South Africa’s Economic Reconstruction and Recovery Plan’.

46 Lorizzo, T, ‘REFORMAR’s Open Letter to Government’; Republic of Mozambique., Presidential Decree
21/2020.

47 Kao, K et al., ‘The ABCs of Covid-19 Prevention in Malawi: Authority, Benefits, and Costs of Compliance’.

48 Center for Human Rights, ‘COVID-19 Database: Zambia’.

4 Redpath, J, ‘Survey: Malawi Country Report’.
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regulations to mitigate the health and economic costs of the virus.>® There is also evidence that as part
of efforts to alleviate the socio-economic burden on citizens, consultations took place with private
sector representatives to waive rental costs for businesses that suffered during the pandemic.>! There
is limited information available on the government’s engagement with civil society; but it is reported

that a number of civil society organisations have resisted measures proposed by the government.>?

7. Pandemic-specific law

The constitutions and laws of the five countries covered in this report had some form of emergency
measure provisions available which were used in response to COVID-19. Although some of the
provisions generally speak to ‘emergencies’ and ‘disasters’, they do not necessarily make use of the
term ‘pandemic’. Save for three countries that already had legislation covering ‘pandemics’, two of
the surveyed countries have subsequently included pandemic-related terminology and developed
pandemic-specific laws to guide possible future pandemics. For example, the Mozambican Parliament
has recently tabled and enacted the Disaster Risk Management and Reduction Law (Lei de Gestdo e
Reducgdo do Risco de Desastres). It amends Law no. 15/2014 and introduces the term 'pandemic' to
the legislative framework to make it as comprehensive as possible and respond to any type of disaster
that may occur.>® Kenya has drafted the Pandemic Response and Management Bill, setting a legal
framework for coordinating and managing responses, activities and temporary measures and relief
during future pandemics.®* From a preliminary reading of the Bill, there are several justifiable
provisions in the Bill about disaster responses and economic relief during a pandemic. However, some
other provisions may be a case of over-reach and vagueness, posing a risk to fundamental rights and
freedoms for an indefinite and unspecified duration.>® At the time of writing (September 2021), the
Kenyan Senate had passed the Bill with amendments and the Bill was referred to the National

Assembly for debate; if successful, it will be forwarded to the President for approval and enactment.

Unlike Kenya and Mozambique, the governments of Malawi, South Africa and Zambia have not
created new ‘pandemic-specific’ laws. In Zambia, the Constitution is clear regarding the derogation

from fundamental rights and detention, except for non-derogable rights such as the right to protection

50 Effective States and Inclusive Development, ‘Zambia’s Response to COVID-19’.

51 Africa News Agent, ‘Coronavirus in Africa: Zambia Won’t Survive Lockdown’.

52 Effective States and Inclusive Development, ‘Zambia’s Response to COVID-19’.

53 Republic of Mozambique., ‘Mozambique “Proposta de Lei de Gest3o e Reducdo Do Risco de Desastres Vai
Suprir Lacunas Na Lei de Gestdo de Calamidades™.

54 Republic of Kenya, ‘The Pandemic Response and Management Bill (No.6 of 2020)’.

55 Republic of Kenya, Article 39(2)(b), Pandemic Response and Management Bill.
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from torture, inhumane and degrading punishment or treatment.*® These rights may not be derogated
even when a declaration of a Public Emergency or a Threatened Emergency is made.’” These
emergency provisions, although not invoked in respect to COVID-19, are further explained in the
Emergency Powers Act.>® Similarly, Malawi and South Africa already have constitutional and legislative
provisions available that cover ‘pandemic-like’ circumstances, although the term ‘pandemic’ is not

explicitly used.>®

8. Conclusion

This report highlights the measures taken by the five governments in response to the COVID-19
pandemic. The unprecedented nature of the pandemic has been a stress-test for constitutional and
legislative emergency provisions. While the governments’ promptness and willingness to respond to
the pandemic is commendable, it is difficult to overlook the uncertainties brought about by the
vagueness in law and regulations, as well as the ease with which democratic protections were rolled
back. There is a fear and a high risk that some measures invoked during the COVID-19 pandemic have
set a precedence for future decisions. It is imperative that, irrespective of the context of possible
future pandemics, that the upholding, promotion and advancement of human rights should always be

a central focus of governments’ response towards its citizens.

56 Republic of Zambia, Article 25, Zambia Constitution.

57 Republic of Zambia., ‘Article 25, Zambia Constitution.

58 Republic of Zambia, The Emergency Powers Act.

59 Republic of South Africa, Disaster Management Act 57; Republic of Malawi., Malawi Disaster Preparedness
Relief Act.
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Litigating the lockdown

Kristen Petersen

1. Introduction

COVID-19 resulted in States across the world implementing “lockdowns” in the form of curfews, stay
at home orders and other restrictive measures, impacting the daily activities and livelihoods of
citizens. Whilst these measures may be necessary to protect lives, upholding the rule of law during
such unprecedented times still remains fundamental to safeguarding the rights of people. During this
period, courts have played a pivotal role in testing the limits of States' responses to the pandemic.
There have been a number of legal challenges to statutory lockdown declarations and their
accompanying rules and regulations in the countries surveyed. This is particularly relevant in countries
such as Kenya, Malawi and South Africa. Although there is no public information available on the
nature and scope of legal challenges on COVID-19 cases in Mozambique and Zambia, these countries
still encountered related challenges, such as to the use of force by law enforcement officials in the

enforcement of lockdown rules.

This report provides a brief comparative overview of COVID-19 related litigation courts were

confronted with.

2. Legislative, procedural and other challenges

In Kenya, Malawi and South Africa there were legal challenges to the State’s decision to institute
“lockdowns,” which were either in the form of Curfew Orders, declaring an SoD or other formal

legislative mandates.

It was only in Malawi where litigation against the State’s decision to declare a lockdown was
successful. A Malawian the civil rights group, Human Rights Defenders Coalition (HRDC), challenged
the State’s decision to implement a lockdown on the basis that, amongst others, the lockdown

amounted to a substantial derogation of rights and did not accompany the attendant SoE declaration,
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and that the State failed to make provision for social security to its poor citizens during the lockdown.®°
The Court ruled that the lockdown was unconstitutional as it fundamentally restricted rights, for which
derogation was only permissible under an SoE.®* The Court also ruled that the social security
interventions to protect the livelihoods of impoverished Malawians to offset the lockdown was

woefully inadequate.®?

In Kenya and South Africa, the lockdown declarations (in the form of respectively SoD and Curfew
Orders) were viewed as appropriate and as a legitimate state response to deal with the pandemic, as

set out below.

In South Africa, the SoD declaration under the Disaster Management Act was first challenged by a Mr.
De Beer and by a voluntary community association known as the Liberty Fighters Network on the basis
that it was an ‘irrational reaction to the coronavirus and the number of deaths caused thereby’.%® The
Court dismissed the Applicants' position and took into account the global outbreak of the virus,
pronouncements by the World Health Organisation (WHO) as well as the absence of treatment and
vaccines available at the time.®* In another challenge, the State’s decision to declare an SoD as oppose
to an SoE (as provided under section 37 of the Constitution) was challenged on the basis that it lacked
the constitutional safeguards that are available under an SoE (i.e. parliamentary approval to extend
SoE and emergency rules, etc.) and therefore did not protect citizens against ‘unjust and irrational
decisions and regulations made by the State.’®® The Court dismissed the case noting that the COVID-
19 circumstances presented did not warrant an SoE declaration and further ruled that the necessary

constitutional safeguards are in place under an SoD.

60 The State on application of Kathumba and others v President of Malawi and Others (Constitutional
Reference Number 1 of 2020) [2020] MWHC 29 at 6.

61 The State on application of Kathumba and others v President of Malawi and Others (Constitutional
Reference Number 1 of 2020) [2020] MWHC 29 at 27-33.

62 The State on application of Kathumba and others v President of Malawi and Others (Constitutional
Reference Number 1 of 2020) [2020] MWHC 29 at 39.

63 ‘De Beer and Others v Minister of Cooperative Governance and Traditional Affairs (21542/2020) [2020]
ZAGPPHC 184; 2020 (11) BCLR 1349 (GP) (2 June 2020)’, para. 3.1.

64 ‘De Beer and Others v Minister of Cooperative Governance and Traditional Affairs (21542/2020) [2020]
ZAGPPHC 184; 2020 (11) BCLR 1349 (GP) (2 June 2020Y)’, para. 4.12.

55 ‘Freedom Front Plus v President of the Republic of South Africa and Others (22939/2020) [2020] ZAGPPHC
266; [2020] 3 All SA 762 (GP) (6 July 2020)’.

56 j.e. That the life of the nation is under threat from COVID-19, or that peace and security need to be restored.
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The constitutionality of the Curfew Order in Kenya was challenged on the grounds that it was ‘illegal,
illegitimate and unproportionate’ and ‘blanket in scope and indefinite in length.’®” It was also argued
that the Curfew did not demonstrate what legitimate public health or other interest it sort to
achieve.®® The fact that the State did not declare an SoE under Article 58 of the Constitution was also
raised as an issue.®® The Court upheld the legality of the Curfew and found that the Curfew Order to

restrict contact between persons in order to slow the spread of COVID-19 was legitimate.”®

2.1. Challenge to COVID-19 curfews, norms and standards

COVID-19 measures and curfew provisions were challenged in different ways and on a number of
grounds in Kenya, Malawi and South Africa. Although the information available indicate that there
were no legal challenges to COVID-19 measures implemented in Zambia, the rules announced by the
President were without seemingly any legal backing, which made it difficult for citizens to comply with
them.” Moreover, in Mozambique, provincial and municipal governments seem to have taken a
number of measures beyond what the law mandates and the enforcement and sanctions, especially

in the beginning, were not specific and open to abuse.”

Out of all the countries surveyed, South Africa has the most elaborate and highly regulated lockdown
restrictions.”® These introduced a five-level COVID-19 alert system which contains incremental
degrees of compliance with rules and regulations (such as curfew times, industry operation of services,
etc).”* This risk-adjusted approach is guided by several criteria, including the level of infections and
rate of transmission, the capacity of health facilities, the extent of the implementation of public health

interventions and the economic and social impact of continued restrictions. Since South Africa

57 Law Society of Kenya v Hillary Mutyambai Inspector General National Police Service & 4 Others; Kenya
National Commission on Human Rights & 3 Others (Interested Parties) [2020] eKLR, para. 127
<http://kenyalaw.org/caselaw/cases/view/193192/>.

68 Law Society of Kenya v Hillary Mutyambai Inspector General National Police Service & 4 Others; Kenya
National Commission on Human Rights & 3 Others (Interested Parties) [2020] EKLR, paras 11-14.

59 Law Society of Kenya v Hillary Mutyambai Inspector General National Police Service & 4 Others ; Kenya
National Commission on Human Rights & 3 Others (Interested Parties) [2020] eKLR paragraph 14.

70 Law Society of Kenya v Hillary Mutyambai Inspector General National Police Service & 4 Others; Kenya
National Commission on Human Rights & 3 Others (Interested Parties) [2020] EKLR, para 132. The Court
initially found that the Curfew Order failed to comply with the Public Order Act in that it initially failed to
indicate the authority or person to grant written permit for persons who for good reason cannot remain
indoors during the curfew hours; but this was later amended to comply with the Public Order Act.

71 ‘University of Pretoria, “Centre for Human Rights COVID-19 Response: Zambia”’.

72 ‘Syurvey of COVID-19 Lockdown Measures Taken in Five African Countries: Mozambique’.
73 ‘Regulations and Guidelines - Coronavirus COVID-19 | South African Government’.

74 ‘About Alert System | South African Government’.
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declared a lockdown, there have been a number of legal challenges contesting the constitutionality of
the regulations imposed under the SoD, the scope of some legal challenges involved a blanket attack
on the regulations and others involve specific challenges to the regulations, such as the regulation
prohibiting the sale of tobacco products, e-cigarettes and related products and the ban on religious
gatherings during the initial stages (i.e. COVID-19 Alert Levels five-four) of the national disaster
lockdown.” Generally, the Courts held that in order to determine the constitutionality of the
regulations, the regulations must be rationally related to the purpose for which the power was
conferred. In assessing the rationality of the regulations, it had to consider whether a rational
connection exists between a legitimate government purpose and the means selected by the state to
pursue this purpose. If there is no rational connection, the limitation of rights which the regulations
require would not be a permissible limitation in terms of section 36 of the Constitution. In almost all
the legal challenges to the regulations (with the exception of two regulations) the Court determined

that the regulations were rational and justified.”

In Kenya, the COVID-19 measures (Public Health Rules)’” were challenged on the basis that they were

vague, discriminatory, and enacted without any public participation.”® The absence of Parliamentary

75 ‘De Beer and Others v Minister of Cooperative Governance and Traditional Affairs (21542/2020) [2020]
ZAGPPHC 184; 2020 (11) BCLR 1349 (GP) (2 June 2020)’; ‘De Beer N.O and Others v Minister of Cooperative
Governance and Traditional Affairs (21542/2020) [2021] ZAGPPHC 67 (19 February 2021)’; ‘Esau and Others v
Minister of Co-Operative Governance and Traditional Affairs and Others (611/2020) [2021] ZASCA 9; [2021] 2
All SA 357 (SCA); 2021 (3) SA 593 (SCA) (28 January 2021)’; ‘Esau and Others v Minister of Co-Operative
Governance and Traditional Affairs and Others (5807/2020) [2020] ZAWCHC 56; 2020 (11) BCLR 1371 (WCC)
(26 June 2020)’; ‘Fair-Trade Independent Tobacco Association v President of the Republic of South Africa and
Another (21688/2020) [2020] ZAGPPHC 246; 2020 (6) SA 513 (GP); 2021 (1) BCLR 68 (GP) (26 June 2020)’;
‘Freedom Front Plus v President of the Republic of South Africa and Others (22939/2020) [2020] ZAGPPHC 266;
[2020] 3 All SA 762 (GP) (6 July 2020)’; ‘Mohamed and Others v President of the Republic of South Africa and
Others (21402/20) [2020] ZAGPPHC 120; [2020] 2 All SA 844 (GP); 2020 (7) BCLR 865 (GP); 2020 (5) SA 553 (GP)
(30 April 2020)".

76 ‘De Beer N.O and Others v Minister of Cooperative Governance and Traditional Affairs (21542/2020) [2021]
ZAGPPHC 67 (19 February 2021)’; ‘Esau and Others v Minister of Co-Operative Governance and Traditional
Affairs and Others (611/2020) [2021] ZASCA 9; [2021] 2 All SA 357 (SCA); 2021 (3) SA 593 (SCA) (28 January
2021)’. In De Beer case, the High Court ruled that the regulations were unconstitutional but the Appeal
overturn the decision of the High Court. In the Esau case, the High Court ruled the regulations constitutional
and this decision was taken to the Appeal Court. The Appeal Court largely upheld the High Court’s ruling but
the following two regulations were declared invalid: (a) regulation 16(2)(f) of the regulations promulgated in
GN 480, Government Gazette 43258 of 29 April 2020 (the level 4 regulations) is invalid to the extent that it
limited: the taking of exercise to three means, namely walking, running and cycling; the time during which
exercise could be taken to the hours between 06h00 and 09h00; and the location for taking exercise to a
radius of five kilometers from a person’s residence; and (b) items 1 and 2 of Part E of Table 1, read with reg
28(3), of the level 4 regulations are invalid to the extent that they prohibited the sale of hot cooked food,
otherwise than for delivery to a person’s home.’

77 ‘The Public Health (COVID-19 Restriction of Movement of Persons and Related Measures) Rules, 2020’.

78 Law Society of Kenya v Attorney General & Another; National Commission for Human Rights & Another
(Interested Parties) Constitutional Petition No. 132 of 2020, eKLR. paragraph 1 (a).
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approval was also challenged.” It was argued that the rule on mandatory mask wearing in public and
the penal sanctions for non-compliance discriminated against poor persons on the basis of their socio-
economic status and the rule on the cremation of bodies of those who died from the coronavirus does
not accord them with dignity and respect to their families.?® The Court noted that the COVID-19
measures were reflective of the steps taken the world over in the fight against COVID-19 and that the
rules were not irrational (i.e. the Court noted that it was not irrational to limit the number of persons
being transported in private and public vehicles and also to require a lone driver in a vehicle to wear
a mask to limit instances of transmission of virus with any subsequent person who come in contact
with the subject vehicles.)®! The Court ruled that the restrictions were proportionate and reasonable
in an open and democratic society, noting that the freedoms under the Constitution are enjoyed only
to the extent that they do not pose a risk to others.®? Furthermore, the constitutionality of the Curfew
Order was successfully challenged by the Law Society of Kenya on the basis that it omitted legal
representation from the list of essential services despite the fact that those arrested under the Curfew
Order require legal representation.®® The State was ordered to amend the Schedule to the Curfew

Order to include lawyers including the Independent Police Oversight Authority (IPOA).2*

In Malawi, before the lockdown was declared unconstitutional, students at the University of Malawi
approached the Court for a judicial review of the University’s announcement to close as a
precautionary measure against COVID-19.%° The Applicants were denied judicial review on the basis

that, amongst others, that they had alternative remedies.

2.2. Access to information and the right to public participation

Access to information on the pandemic and ensuring that the public are informed of what the laws
and rules are, was a major challenge in Kenya and Mozambique. It was reported that the Courts in

Kenya will hear a petition challenging the State’s failure to proactively publish and publicize important

7® Law Society of Kenya v Attorney General & Another; National Commission for Human Rights & Another
(Interested Parties) Constitutional Petition No. 132 of 2020, eKLR. paragraph 3.

80 Law Society of Kenya v Attorney General & Another; National Commission for Human Rights & Another
(Interested Parties) Constitutional Petition No. 132 of 2020, eKLR. paragraph 2.

81 Law Society of Kenya v Attorney General & Another; National Commission for Human Rights & Another
(Interested Parties) Constitutional Petition No. 132 of 2020, eKLR. paragraph 121.

82 Law Society of Kenya v Attorney General & Another; National Commission for Human Rights & Another
(Interested Parties) Constitutional Petition No. 132 of 2020, eKLR. paragraph 124.

83 Law Society of Kenya v Hillary Mutyambai Inspector General National Police Service & 4 Others ; Kenya
National Commission on Human Rights & 3 Others (Interested Parties) [2020] eKLR paragraph 17. It was
argued that this violates the rights of arrested persons as well as the right to fair hearing and right to fair trial.
84 Law Society of Kenya v Hillary Mutyambai Inspector General National Police Service & 4 Others; Kenya
National Commission on Human Rights & 3 Others (Interested Parties) [2020] EKLR, para. 154.

85 ‘State v The President of Malawi et al Ex Parte Mponda, Soko et al (Judicial Review Number 13 of 2020)
[2020] MWHC 6 (07 April 2020); | Malawi Legal Information Institute’.

24



information about the COVID-19 pandemic violates the right to access to information.® Unfortunately,

the status of this petition could not be ascertained.

The lack of public consultation in the promulgation of lockdown rules was one of the procedural
fairness arguments in the courts in Kenya and South Africa.?” In both countries, the courts found that
given the gravity and exigency of the COVID-19 pandemic, it is reasonable and justifiable that
extensive public participation did not take place.®® In South Africa, the court held that the legislation
governing national disasters does not contain provisions on public participation before making
regulations, but only provides that the Minister should consult relevant Cabinet members.®° The court
held that even if the Minister made regulations without public participation the public’s check and
balance on abuse of power still resides with Parliament to who the Minister is accountable for the
exercise of delegated power to make subordinate law.”®® In Kenya, the court held that the rules were
undertaken within the context of extreme necessity and in the context of the rapid spread of COVID

19 and in such a situation, the law permits within the context of the prevailing circumstances.™

2.3. The use of force by law enforcement officials in enforcing
the lockdown.

The use of force by law enforcement officials in enforcing the lockdown rules was a concern in all
countries surveyed. The Courts in South Africa and Kenya have ruled against the abuse of power of
law enforcement agencies. In Kenya and South Africa, the absence of law enforcement guidelines and

non-adherence to operational procedures during the pandemic appear to be a common problem.%?

86 ‘MEDIA ADVISORY’.

87 ‘Esau and Others v Minister of Co-Operative Governance and Traditional Affairs and Others (5807/2020)
[2020] ZAWCHC 56; 2020 (11) BCLR 1371 (WCC) (26 June 2020)’para 129; Law Society of Kenya v Attorney
General & Another; National Commission for Human Rights & Another (Interested Parties) Constitutional
Petition No. 132 of 2020, EKLR, paras 9,11,81,88.

8 Law Society of Kenya v Attorney General & Another; National Commission for Human Rights & Another
(Interested Parties) Constitutional Petition No. 132 of 2020, EKLR, paras 88-95.; ‘Esau and Others v Minister of
Co-Operative Governance and Traditional Affairs and Others (5807/2020) [2020] ZAWCHC 56; 2020 (11) BCLR
1371 (WCC) (26 June 2020),’paras 164-172.

89 ‘Esau and Others v Minister of Co-Operative Governance and Traditional Affairs and Others (5807/2020)
[2020] ZAWCHC 56; 2020 (11) BCLR 1371 (WCC) (26 June 2020)’, para. 161.

9 ‘Esau and Others v Minister of Co-Operative Governance and Traditional Affairs and Others (5807/2020)
[2020] ZAWCHC 56; 2020 (11) BCLR 1371 (WCC) (26 June 2020)’, para. 164.

91 Law Society of Kenya v Attorney General & Another; National Commission for Human Rights & Another
(Interested Parties) Constitutional Petition No. 132 of 2020, eKLR. paragraph 88.

92 ‘Khosa and Others v Minister of Defence and Military Defence and Military Veterans and Others
(21512/2020) [2020] ZAGPPHC 147; 2020 (7) BCLR 816 (GP); [2020] 3 All SA 190 (GP); [2020] 8 BLLR 801 (GP);
2020 (5) SA 490 (GP); 2020 (2) SACR 461 (GP) (15 May 2020)’; Law Society of Kenya v Hillary Mutyambai
Inspector General National Police Service & 4 Others ; Kenya National Commission on Human Rights & 3
Others (Interested Parties) [2020] eKLR.
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The Court in Kenya declared the police’s unreasonable use of force in enforcing the Curfew Order,

unconstitutional .

The Court found that the National Police Service must be held responsible and
accountable for violating the rights to life and dignity among other rights and demanded that the
police provide guidelines for observing the curfew. In South Africa, following the death of Collin Khosa
at the hands of members of the security forces in enforcing the lockdown, the Court was asked to
confirm existing rights protection available to citizens during an SoDs and to ensure that government,
and by implication the public, are aware of the requirements.®® The Court confirmed that all persons
present within South Africa are entitled to non-derogable rights and ordered the South African
security services to instruct all its members to act in accordance with the Constitution and the law,
and to develop and publish a code of conduct and operational procedures.® In Zambia, despite the
lack of litigation, there were reports of police brutality and arbitrary detention. This occurred despite
the COVID-19 standard operating enforcement procedures drafted by the Zambia Police Service with

the Human Rights Commission and United Nations Development Programme to guide security and

law enforcement officers in enforcing COVID-19 measures.*®

3. Conclusion

Three issues stand out from this brief comparative analysis as common concerns in the countries

surveyed:

e the lack of legislative oversight over the lockdown rules and measures,
e the lack of public participation in the promulgation of rules, and
e the use of force by law enforcement agencies in the enforcement of the lockdown

These core issues, which litigants challenged on the basis of its unconstitutionality, requires further
examination and deliberation because issues such as legislative oversight, public participation and

upholding the rule of law are fundamental components of democracies. The Courts in Malawi, South

9 Law Society of Kenya v Hillary Mutyambai Inspector General National Police Service & 4 Others; Kenya
National Commission on Human Rights & 3 Others (Interested Parties) [2020] EKLR, para. 154 (a).

9 ‘Khosa and Others v Minister of Defence and Military Defence and Military Veterans and Others
(21512/2020) [2020] ZAGPPHC 147; 2020 (7) BCLR 816 (GP); [2020] 3 All SA 190 (GP); [2020] 8 BLLR 801 (GP);
2020 (5) SA 490 (GP); 2020 (2) SACR 461 (GP) (15 May 2020)’, para. 4.

9 ‘Khosa and Others v Minister of Defence and Military Defence and Military Veterans and Others
(21512/2020) [2020] ZAGPPHC 147; 2020 (7) BCLR 816 (GP); [2020] 3 All SA 190 (GP); [2020] 8 BLLR 801 (GP);
2020 (5) SA 490 (GP); 2020 (2) SACR 461 (GP) (15 May 2020)’, para. 146. i.e. The right to human dignity, the
right to life, the right not to be tortured and the right not to be treated or punished in a cruel, inhuman or
degrading way, etc

% ‘Amnesty International (2020) “Zambia”’; ‘Zambia Police (2020) “Zambia Police Launches Standard Operating
Procedure on COVID-19"".
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Africa and Kenya played a fundamental role in assessing the constitutionality of restrictive measures
during this period. Courts played an important role during and following the initial stages of the
pandemic, in particular to ensure judicial scrutiny of emergency legislation and to provide an effective
remedy against excessive emergency measures in individual cases.”” They fulfilled their role in
safeguarding and condemning rights violations by law enforcement agencies in the enforcement of
lockdown and, in the case of Malawi, were alive to the socio-economic impact of restrictive measures
on the poor in society. It appears that the litigation in these countries and a reliance on the judiciary
to confirm whether or not rights-limiting COVID-19 measures were constitutionally sound, stem from
a lack of trust in the government's implementation of measures to deal with the pandemic. Moving
forward, it will be important to draw lessons from the COVID-19 pandemic period by examining the
core common problems these countries experienced in order to improve their pandemic

preparedness and to generate the trust and confidence of citizens in their government.

97 ‘PRIMER: The Functioning of Courts in the Covid-19 Pandemic’, 4.
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Impact on Civil and Political Rights

Jean Redpath

1. Introduction

Civil and political rights probably find their best universal expression in the International Covenant on
Civil and Political Rights (ICCPR).% All five countries under review are states parties to the ICCPR.* In
this report the impact of COVID-19 restrictions on these rights will be briefly reviewed, with a

particular focus on fair trial rights.

In all the countries surveyed, the restrictions imposed affected civil and political rights, including the

right to lifel® (people were killed by police enforcing COVID-19 restrictions in South Africal®, Kenyal®,

103

Mozambiquel®, and Zambia'®), the right not to be subject to torture or cruel inhuman or degrading

treatment or punishment!® (police subjected people to summary punishments in South Africa,%

1107

Malawi'”, and Kenyal®) the right to liberty and security of the person'® (people were arrested in

%8 International Covenant on Civil and Political Rights (ICCPR) Adopted and opened for signature, ratification
and accession by General Assembly resolution 2200A (XXI) of 16 December 1966 entry into force 23 March
1976, in accordance with Article 49.

9 ‘. OHCHR Dashboard’ <https://indicators.ohchr.org/> [accessed 20 September 2021].

100 Article 6(1) International Convention on Civil and Political Rights.

101 Ferial Haffajee, “ANALYSIS: Ramaphosa Calls 11 Lockdown Deaths and 230,000 Arrests an Act of “over-
Enthusiasm” — Really!, Daily Maverick, 2020 <https://www.dailymaverick.co.za/article/2020-06-01-
ramaphosa-calls-11-lockdown-deaths-and-230000-arrests-an-act-of-over-enthusiasm-really/> [accessed 14
September 2021].

102 “‘Kenya: Police Brutality During Curfew’, Human Rights Watch, 2020
<https://www.hrw.org/news/2020/04/22/kenya-police-brutality-during-curfew> [accessed 14 September
2021].

103 “ ockdown: Police Officers Beat Man to Death “for Threatening to Film Them Playing Football”’
<https://www.premiumtimesng.com/coronavirus/389397-lockdown-police-officers-beat-man-to-death-for-
threatening-to-film-them-playing-football.htmI> [accessed 14 September 2021].

104 “7Zambia 2020 Human Rights Report’, 2020, 30.

105 Article 7 ICCPR

106 ‘pandemic Policing: South Africa’s Most Vulnerable Face a Sharp Increase in Police-Related Brutality’, Atlantic
Council, 2020 <https://www.atlanticcouncil.org/blogs/africasource/pandemic-policing-south-africas-most-
vulnerable-face-a-sharp-increase-in-police-related-brutality/> [accessed 14 September 2021].

107 “Malawian Police Beat Journalist Henry Kijimwana Mhango for Reporting on COVID-19’, Committee to
Protect Journalists, 2021 <https://cpj.org/2021/01/malawian-police-beat-journalist-henry-kijimwana-mhango-
for-reporting-on-covid-19/> [accessed 20 September 2021].

108 ‘Kenyan Police Accused of Killings, Excessive Force While Enforcing COVID-19 Curfew | Voice of America -
English’ <https://www.voanews.com/africa/kenyan-police-accused-killings-excessive-force-while-enforcing-
covid-19-curfew> [accessed 14 September 2021].

109 Article 9 ICCPR.
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relation to infringements of restrictions in all the countries), and the right to freedom of movement

(all of the countries imposed curfews or other restrictions on free movement).°

Fair trial rights were also affected, in particular, the right to have adequate time and facilities for the
preparation of defence and to communicate with counsel of own choosing!!?, the right to be tried

112 and the right of the accused to be tried in his or her presence.'* This was seen

without undue delay
in the limits placed on detainees being able to consult with their lawyers, delays to the progress of
criminal trials through restrictions on access to the courts, and the preference for remote means of

resolution of matters. This will be discussed in more detail below.

2. Fair trial rights affected
2.1. Most courts restricted to hearing ‘urgent’ matters leading to
delay

Restrictions on accessing courts occurred in the countries under review for a number of weeks, and in

most countries some form of ongoing or ad hoc restriction continues to operate.

In Kenya, the National Council on Administration of Justice (the judiciary, the police and the Office of
the Public Prosecutor), released a statement on 15 March 2020 in which all court sittings were
suspended except for urgent matters.!* This had the effect of delaying most matters in court. Bringing
prisoners to court for remand hearings was also suspended. Further, the Chief Justice directed all court
houses to be closed to the public, and instructed each court station to operate with three members
of the judiciary (a judge/magistrate, a court administrator and a court assistant to serve as a customer
care service desk contact). The number of cases that were resolved in all courts reduced from 469 359

in the financial year 2018/19 to 289 728 cases in 2019/20 when COVID-19 disease was first reported

110 Article 12 ICCPR.

111 Article 14(3)(b) ICCPR.

112 Article 14(3) (c) ICCPR.

113 Article 14(3) ICCPR.
H4Chief-Justice-Press-Statement-Administrative-and-Contingency-Management-Plan-to-Mitigate-COVID-19-
in-Kenya’s-Justice-Sector.Pdf <http://www.kenyalaw.org/kl/fileadmin/pdfdownloads/Chief-Justice-Press-
Statement-Administrative-and-contingency-management-plan-to-mitigate-COVID-19-in-Kenya%E2%80%99s-
Justice-Sector.pdf> [accessed 14 September 2021].
http://www.kenyalaw.org/kl/fileadmin/pdfdownloads/Chief-Justice-Press-Statement-Administrative-and-
contingency-management-plan-to-mitigate-COVID-19-in-Kenya%E2%80%99s-Justice-Sector.pdf
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in Kenya - a drop of some 38%.1* Temporary closures of courts and reduced access continues to date

and are published on the website of the Kenya judiciary. 11

Similarly, in Malawi, Mozambique and Zambia, courts only heard urgent matters for a significant time
period (two months, six weeks and two weeks respectively).!’” In Malawi, non-urgent matters were

not initially heard. 118

In South Africa, remand prisoners were not prioritised in the courts until the change to Level 3. (In
South Africa there were five levels of lockdown, with Levels 5 and 4 being the most restrictive; Level
3 was only implemented after four months of restrictions). The result was that the remand population
increased by 14% from the number reported in 2019/20, to 57 000.'*° The court directions issued by
the Chief Justice postponed “[a]ll criminal trials enrolled during the lockdown” to dates after that
period. However, courts were to try cases in instances where it is in the interest of justice to do so.
Persons in detention awaiting trial were not be brought to courts except for “first appearance, bail
applications and matters where special arrangements have been made with the judicial officers
involved in the matters.” '2° In other cases where the accused was in detention, trials were to be
postponed using audio-visual remand centres in correctional facilities, where this is available. All cases
where the accused persons are not in detention were postponed until after the end of the lockdown,

at which point summons with new trial dates are to be sent to them. Persons accused of committing

115 {Maranga, M Effect of Covid-19 on Resolution of Cases in Courts in the Kenyan Judiciary
'<https://www.researchgate.net/publication/350513318_EFFECT_OF_COVID-

19 PANDEMIC_ON_RESOLUTION_OF_CASES_IN_COURTS_THE_KENYAN_JUDICIARY<[ accessed 14 September
2021

116 JydiciaryKE COVID-19 — The Judiciary of Kenya’ <https://www.judiciary.go.ke/resources/judiciaryke-covid-
19/> [accessed 14 September 2021]..

117 ‘Coronavirus Banishes Female Inmates to Far-Flung Jails in Malawi’, Reuters, 17 August 2020, section
Coronavirus: Full Coverage  <https://www.reuters.com/article/us-health-coronavirus-malawi-women-
idUSKCN25D1LE> [accessed 14 September 2021].

Access to Justice During Lockdowns <https://africajurists.org/wp-content/uploads/2021/publications/Access-
to-Justice-During-Lockdown-in-Southern-Africa.pdf> [accessed 14 September 2021.

118 https://www.africanwomeninlaw.com/posts/COVID-19-AND-MALAWI-COURTS%3A-A-VIEW-FROM-THE-
BENCH

119 ‘L ockdown Case Backlogs; Overcrowding & Release Of Inmates: Minister’s Briefing | PMG’
<https://pmg.org.za/page/Lockdowncasebacklogsovercrowding&releaseofinmatesMinistersbriefing>
[accessed 14 September 2021].

120 ‘South Africa: Directions for Court Operations During COVID-19 Lockdown Issued | Library of Congress’
<https://www.loc.gov/item/global-legal-monitor/2020-04-23/south-africa-directions-for-court-operations-
during-covid-19-lockdown-issued/> [accessed 14 September 2021].
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a petty offence were supposed to be released with a warning to appear in court at an appointed future

date. 12! In South Africa the remand population clearly increased during 2020.12

In Mozambique, the judicial recession regime!® (recess rules) applied to procedural acts and judicial
proceedings. 1?* Thus, with the exception of cases considered urgent, such as those dealing with
minors at risk or the custody of detainees, judicial deadlines that expire during the course of the SoE

were suspended and transferred to the first working day following the end of the SoE.

In Zambia, the Chief Justice issued directions in relation to criminal matters in March 2020.1%> The

126 only permitting urgent interim

directions deferred all High Court Criminal Sessions at seven seats
reliefs during the 14-day suspension period. In practice, the High Court Registries revealed that the
Registries accepted filing of urgent applications in relation to stays of execution, injunctions, judicial

review etc.??’

Most courts in the five countries under review retained some limits to their operation after an initial
period of "urgent matters only”. This has tended to maintain the backlogs in the courts, as evidenced
in the data quoted above for Kenya and South Africa. Such backlogs are likely to persist and worsen
under continuing restrictions, unless extraordinary measures are taken. Consequently, there is the
situation that convicted persons have been released early under measures to reduce overcrowding to

reduce the spread of COVID-19, yet detention of persons on remand is likely to have increased.

121 ‘South Africa: Directions for Court Operations During COVID-19 Lockdown Issued | Library of Congress’.

122 Jean Redpath, ‘OP-ED: Number of Awaiting-Trial Prisoners Increases under Lockdown’, Daily Maverick, 2020
<https://www.dailymaverick.co.za/article/2020-07-27-number-of-awaiting-trial-prisoners-increases-under-
lockdown/> [accessed 23 September 2021].

123 Article 27 of Law 24/2007, of 20 August, as amended by article 11 of Law 11/2018, of 3 October and article
143 of the Code of Civil Procedure.

124 ‘L egal Implications for Procedural Acts during the State of Emergency - DLA Piper Africa in Mozambique -
SAL & Caldeira Advogados, Lda.” <https://www.dlapiperafrica.com/en/mozambique/insights/2020/legal-
implications_procedural-acts-covid19.html> [accessed 14 September 2021].

125 “ALN Covid Hub - FAQs - Litigation” <https://www.africalegalnetwork.com/covidhub/fags/litigation>
[accessed 14 September 2021].

126 | usaka, Kitwe, Mazabuka, Solwezi, Mongu, Chipata and Kasama

127 “ALN Covid Hub - FAQs - Litigation’.
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3. External observers and complaints mechanisms for
prisoners and detainees

In Kenya, lawyers were not initially listed as essential services; they were classified as such only after
legal action. 1?8 In Mozambique, all visits to prisons were suspended. '?° In South Africa, visits to prison,
including by lawyers were suspended.®®® This also meant families and prison oversight visitors could
not make prison visits. In particular the Office of the Inspecting Judge could not visit prisons. In Malawi,
female prisoners were removed to another location, affecting their ability to see family and legal
representatives. 3! This is discussed in more detail in the accompanying report on oversight and

monitoring.

4, Measures taken to ameliorate the impact of the
restrictions

In this section measures taken to ameliorate the impact on fair trial rights are considered. The main
attempts related to the use of technology to allow remote ways of achieving the rights. These,
however, have limitations and enjoyed little success in the African context, as these methods require
software, internet access and electricity, which is not always universally available. Furthermore, it is
debateable whether remote consultations and court processes provide the necessary safeguard for
people in detention, and there are questions as to the cyber-security of such systems. Nevertheless,
the countries under review did attempt remote methods of meeting fair trial rights in the context of

restrictions imposed under COVID-19 laws.

128 ‘Kenyan High Court Rules That Lawyers Are Essential Workers during COVID-19 Lockdown - International
Centre for Investigative Reporting’ <https://www.icirnigeria.org/kenyan-high-court-rules-that-lawyers-are-
essential-workers-during-covid-19-lockdown/> [accessed 14 September 2021].

129 ‘Mozambique: Visits to Mozambican Prisons Suspended’, AllAfrica.Com, 2020
<https://allafrica.com/stories/202003270902.html> [accessed 14 September 2021].1

130¢Covid-19: Lockdown Makes Access to Justice for Prisoners Even More Difficult | GroundUp’
<https://www.groundup.org.za/article/covid-19-lockdown-makes-access-justice-prisoners-even-more-
difficult/> [accessed 14 September 2021].

131 ‘Coronavirus Banishes Female Inmates to Far-Flung Jails in Malawi’, Reuters, 17 August 2020, section
Coronavirus: Full Coverage <https://www.reuters.com/article/us-health-coronavirus-malawi-women-
idUSKCN25D1LE> [accessed 14 September 2021].
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4.1. Telephonic consultations with lawyers for detainees

As noted above, in most of the countries under review, there was an initial period where visits by
lawyers to places of detention were not permitted. In South Africa, directions issued by the
Department of Correctional Services (DCS) under the Disaster Management Act, state that lawyers
and inmates may communicate telephonically through the Head of Correctional Centre in urgent
matters and “where circumstances and resources permit”.132 Heads of Correctional Centres were also
required to designate areas within their facilities to allow inmates to consult with their lawyers by
telephone. It is unclear the extent to which this occurred successfully and to which detainees were
able to consult in private, particularly as many require translators. Even if implemented properly, it
would have placed restrictions on attorney-client communications. The necessary privacy may not

have been possible.

4.2. Court video-conferencing

In some countries attempts were made to substitute the lack of in-person access to the court via video-
conferencing. Although digital proceedings were implemented in Kenya, including some leading to
the release of remand detainees,’*® these have not adequately compensated for lack of access to
courts, and backlogs developed.’® In Malawi, the party calling a witness before court may make an
application for permission from the court for the witness to give his or her evidence via video link.**
It is unclear whether such a link permits all parties, including the accused, to be present. In South
Africa, video-remand was used only to postpone matters.*® Arguably, postponement by video-
remand does not meet the requirements of in-person hearings and the safeguard provided by a
detainee appearing physically in court. The safeguard against torture and ill-treatment of regular
physical appearances in court is one of the primary underlying reasons that most common-law

countries require remand warrants to be renewed regularly (in many jurisdictions every fortnight).

Extending remand warrants via video-conferencing does not provide the same degree of protection

132Ronald Ozzy Lamola, ‘Directions issued in terms of regulation 10(2)(a) of the Regulations under the Disaster
Management Act, 2002’, 2020, 6.

133 Ajsha Salaudeen CNN, ‘Kenya Has Freed Nearly 5000 Inmates via Newly Adopted Skype Court Sessions’,
CNN <https://www.cnn.com/2020/04/02/africa/kenya-courts-on-skype/index.html> [accessed 23 September
2021].

134 ‘Kenya Is Struggling to Deliver Justice Online: What Needs to Be Done’
<https://theconversation.com/kenya-is-struggling-to-deliver-justice-online-what-needs-to-be-done-139675>
[accessed 14 September 2021].

135 “ALN Covid Hub - FAQs - Litigation’.

136 ‘South Africa: Directions for Court Operations During COVID-19 Lockdown Issued | Library of Congress’.
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to an accused person. Indeed, as the various other restrictions on court are likely to extend the

duration of this detention.

4.3. Remand detainee releases

Mozambique released pre-trial detainees under its Amnesty Law if charged with crimes punishable by
up to one year imprisonment.’®” In Kenya, the National Council on the Administration of Justice
required that judges release all petty and traffic pre-trial detainees on cash bail or free police bond

instead of remanding them in custody.!3®

5. Conclusion

Limitations of rights are permitted in certain circumstances. Article 4 of the ICCPR provides that “1. In
time of public emergency which threatens the life of the nation and the existence of which is officially
proclaimed, the States Parties to the present Covenant may take measures derogating from their
obligations under the present Covenant to the extent strictly required by the exigencies of the
situation, provided that such measures are not inconsistent with their other obligations under
international law and do not involve discrimination solely on the ground of race, colour, sex, language,

religion or social origin.”

Article 4(2) provides that no derogation from articles 6 (right to life), 7 (prohibition of torture), 8
(paragraphs | and 2) (prohibition of slavery and servitude), 11 (prohibition against imprisonment for
civil debt), 15 (prohibition of retrospective criminalisation), 16 (recognition as a person) and 18

(freedom of thought, conscience and religion) may be made under this provision.

The killings and torture meted out by police and military in the countries under review in enforcing
COVID-19 restrictions clearly constituted unjustifiable limitations of the rights to life and the
prohibition of torture. However, fair trial rights were also affected by COVID-19 restrictions. Whether

these limitations and the attempts at amelioration rendered the limitations reasonable, justifiable,

137 ‘pESSOAS EM LIBERDADE TAMBEM BENEFICIAM DE AMNISTIA E PERDAO: Lei da Amnistia extingue cerca de
150.000 processos e beneficia mais de 150.000 criminosos e suspeitos de praticas criminosas - Centro Para
Democracia e Desenvolvimento’ <https://cddmoz.org/pessoas-em-liberdade-tambem-beneficiam-de-amnistia-
e-perdao-lei-da-amnistia-extingue-cerca-de-150-000-processos-e-beneficia-mais-de-150-000-criminosos-e-
suspeitos-de-praticas-criminosas/> [accessed 23 September 2021].

138Statement on Justice Sector Operations in the Wake of the COVID -19 Pandemic — The Judiciary of Kenya’
<https://www.judiciary.go.ke/statement-on-justice-sector-operations-in-the-wake-of-the-covid-19-

pandemic/> [accessed 23 September 2021].
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and proportional, will only clearly be seen with the passage of time. The safeguard against torture and
ill-treatment of regular physical appearances in court cannot simply be dismissed and probably

constitute the most serious limitation.

In the African context technological solutions seldom meet their promise in the long-term, and hold a

great deal of risk in relation to persons deprived of their liberty.

While measures have been taken to reduce the sentenced prison population, the remand population
is likely to have been bolstered by both delays and persons arrested for violations of COVID-19
restrictions, despite some measures taken in some countries to encourage remand releases. Data

from other countries is not readily available and tends to reflect the situation before 2020.

What seems notable is that in many of the countries under review, the most restrictive measures were
applied in March and April of 2020, when there were relatively few cases of COVID-19 in the countries
under review. Furthermore, the measures taken have had long-term impacts in the sense of
permanently increased backlogs and delays. Ongoing closures of courts and other limitations are likely

to exacerbate the situation.
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The impact and performance of oversight and
monitoring mechanisms

Lukas Muntingh

1. Introduction

At the core of prison and detention monitoring lie visits by external persons. It is for the simple reason
that prisoners, or people in other situations deprived of their liberty, are almost entirely dependent
on the administration for their well-being - they are not permitted to leave the prison if one or more
of their needs are not met. This imbalance in power makes for a relationship often characterised by
tension and distrust, not infrequently spilling over into conflict. Advancing transparency through
monitoring and visits by independent persons has the aim to promote compliance with minimum
standards and to deal with challenges and problems in a proactive manner. The UN Standard
Minimum Rules for the Treatment of Prisoners (UNSMR) guarantees regular visits by family members
and friends to prisoners as well as largely unrestricted access to legal representatives.3 Access to
legal representative and being afforded the ability to consult is also confirmed in the International
Covenant on Civil and Political Rights (ICCPR)* and echoed in African Charter on Human and Peoples'
Rights (ACHPR).**! The UNSMR also acknowledges that the deprivation of liberty is 'afflictive’ and that

it should not be made worse:

Imprisonment and other measures that result in cutting off persons from the outside world are
afflictive by the very fact of taking from these persons the right of self-determination by
depriving them of their liberty. Therefore, the prison system shall not, except as incidental to
justifiable separation or the maintenance of discipline, aggravate the suffering inherent in such

a situation.#?

For the purposes here, a distinction can be made between informal and formal monitoring and

oversight. With the overall objective being transparency, informal monitoring through visits by

139 United Nations Standard Minimum Rules for the Treatment of Prisoners (the Mandela Rules), secs 58 and
61.

140 |nternational Covenant on Civil and Political Rights, sec. 14(3)(b).

141 African Charter on Human and Peoples’ Rights, sec. 7.

142 United Nations Standard Minimum Rules for the Treatment of Prisoners (the Mandela Rules), sec. 3.
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families, friends, religious workers and legal representatives all play an important role. Even if these
entities do not have a formal mandate to monitor and exercise oversight, they are important in
communicating what is happening behind the prison walls. Access to telecommunications is also
important for enabling contact with the outside world. It is increasingly the case that landline
infrastructure is deteriorating where it exists and being replaced with cellular technology. It is also the

143 citing security reasons.

case that in most jurisdictions that mobile phones are prohibited in prisons,
On the formal side, dedicated prison monitoring mechanisms, such as the Judicial Inspectorate for
Correctional Services (JICS)* in South Africa, the courts and more generally human rights
commissions (or National Human Rights Institutions) in the countries surveyed also form an essential
part of the criminal justice and human rights landscape. Two of the countries surveyed (Mozambique
and South Africa) have ratified the UN Optional Protocol to the Convention against Torture (OPCAT)
and designated National Preventive Mechanisms (NPM) as required. Mozambique designated its
National Human Rights Commission as the NPM and South Africa designated its Human Rights
Commission as the coordinating structure and identified JICS, the Independent Police Investigative

Directorate (IPID), Health Ombudsman* and the Military Ombudsman'*® as constituent structures of

the NPM.

This report looks, from a comparative perspective, at the restrictions placed on formal and informal
mechanisms for monitoring prisons and the observations would also apply to other places of detention
and questions the long-term suspension of visits to prisoners. It is also evident that states responded
differently, even though the threat was the same and the guidance from international bodies (e.g.,
WHO) applied to all. In many regards the COVID-19 pandemic reaffirmed existing and longstanding
problems in African prison systems, but also more broadly the administration of criminal justice. Some
18 months later after the initial response to the pandemic much has changed and much has been
learnt, and it is important to take these lessons forward to present a better response in the future to

a similar threat and strike a better balance between competing rights.

143 see for South Africa: Dept of Correctional Services, B-Order 2- Safety and Security, chap. 13/2.20.
144 Correctional Services Act, chaps 9-10.

145 National Health Amendment.

146 Military Ombud Act.
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2. Informal oversight and monitoring

Visits by families and friends to prisoners form an essential lifeline for the overall well-being of many,
if not most, prisoners by providing emotional and physical support and being a route of
communication to the outside world. Landline telephones are increasingly the exception and the
possession of a mobile phone is prohibited for prisoners in most African countries. In-person visits

remain in many regards the mainstay of communication between prisoners and their families.

Enjoying the support of a family gives a sense of belonging and often a purpose to work towards or
hold on to whilst imprisoned. For many it anchors the future. Especially for those awaiting trial, family
support plays a critical role at a time of great uncertainty. Suspending visits by family members would
result in heightened anxiety, frustration and isolation amongst prisoners.’*” It is common in African
countries that prisoners are highly dependent of family members bringing essential items such as
food, medicine, toiletries, bedding and clothing to prison to address the shortages where the state is
failing.1*® The suspension of visits by family members due to COVID-19 did result in heightened
tensions and in both South Africa and Malawi there was talk of prisoner protests, but these did
fortunately not materialise on any significant scale.'® Visits by family members and friends are in
many instances also the only way how information about what is happening inside prison reaches the
outside world and, importantly, reaches the ears of human rights defenders, journalists and
politicians. Prison systems also have their own rules and permissions applicable to visitors with respect
to how often visits are permitted and what they are allowed to bring to the prison. Typically, a security
classification system will determine the frequency of permitted visits, phone calls and
correspondence. It will also determine what prisoners may receive (e.g., toiletries) or food that they
may share with visitors in the course of a visit, or take to their cells and so forth. These are ordinary
social human activities that are highly regulated in the prison environment, but do present a powerful
tool in the hands of the prison administration to reward good behaviour and punish transgressions of

prison rules.’?

147 Langat, Melly, and Nyawira, ‘Impact of COVID-19 on Incarcerated Offenders and Community Reintegration
Challenges in Kenya Prisons’, 57.

148 Muntingh and Redpath, ‘The Socio-Economic Impact of Pre-Trial Detention in Three African Countries’.

149 ‘Riots Erupt in Prisons as Inmates Say They Fear Getting Covid-19’; Mhango, Interview with representative
of Centre for Human Rights Education Advice and Assistance (CHREAA).

150 See for example, the case of South Africa in Muntingh, ‘A Guide to the Rights of Inmates as Described in the
Correctional Services Act and Regulations’, 106—18.

151 Dept of Correctional Services, B-Order 1 - Incarceration Administration, chap. 16.1.2. " The judicious, fair
and consistent operation of the amenities programme is an important aid in the hands of the Head of the
Prison to regulate the behaviour of prisoners and to ensure a satisfied and orderly prison community. It should
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In the five countries surveyed the extent of restrictions on family visits especially for the most part of
2020 ranged from the most severe banning all visits by any external people to prisons (such as in South
Africa and Kenya)' to restrictions on the number of visitors at a time (e.g., Zambia). In the case of
Mozambique, family visits were suspended, but family members could leave parcels for prisoners at
prisons, but since mid-August 2021 prisoners can receive a visit from one person per month.?3
Similarly in Zambia, family members could leave items including cash and raw food. In Malawi, all visits
by family members were suspended and this remains the case at the time of writing (Aug 2021), but

visits by lawyers and paralegals continued.

Suspending visits by family members may have served, on the one hand, the purpose of reducing the
perceived risk at the time of transmitting the virus to the prison population and this would be a valid
objective when assessed against a rights limitations analysis.’™>* On the other hand, the impact severity
of such a limitation needs to be assessed against the duration of the limitation, the mental and physical
effects of the limitation on the prison population as well as the personal characteristics of the affected
prisoners (e.g. age, sex, health conditions and so forth). A general limitation applicable to all prisoners
for a short period of time may pass a limitations test, but the longer in duration the limitation, it would
follow the more onerous the obligation becomes on the state to justify such a continued limitation.'>®
In essence, it asks if the limitation is proportional to the objective it seeks to achieve.'® Such a
justification needs to take into account, for example, if the prisoner is a child or a mother with children,
or a person with mental health concerns and so forth. Mental health is a general concern for prisoners
and those returning to society from prison®>” and the impact of long-term suspension of family visits
has been identified as an important mental health concern for prisoners in Kenya.'®® A prolonged
blanket restriction should ultimately not survive judicial scrutiny. The South African Correctional
Services Act, for example, sets an absolute minimum requirement that every prisoner, regardless of
their sentence status or any other factor, is entitled to at least one visit per month of an hour in

duration.’® The accompanying Standing Orders do provide that a visit may be exchanged for a

always be borne in mind that maximum strengthening of behaviour is established if the depriving or award of
amenities occurs immediately after the offence/ deserving action."

152 Wanjala, ‘Rising Mental Health Cases Forces Kenya To Rethink Ban On Prison Visits’; Annexure B, Section B,
paras 16 and 18, Regulations issued in terms of section 27(2) of the Disaster Management Act, 2002,
Government Gazette, 25 March 2020, No. 43148.

153 Decree 56/2021 of 13 August.

154 See for example rights limitations provisions in the European Convention on Human Rights (ECHR), the
Canadian Charter of Rights and Freedoms and the Constitution of South Africa.

155 Kalashnikov v Russia paragraph 114.

156 5 v Manamela and Another (Director-General of Justice Intervening); S v Jordan and Others (Sex Workers
Education and Advocacy Task Force and Others as Amici Curiae.

157 Séderholm, ‘Prisons and COVID-19: Lessons from an Ongoing Crisis’.

158 Wanjala, ‘Rising Mental Health Cases Forces Kenya To Rethink Ban On Prison Visits’.

159 Correctional Services Act, sec. 13(3).
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telephone call where telephones are available, but the duration of such a phone call is typically
substantially shorter than the one-hour visit allowed for in the principal act.?®® The logic behind this is
not entirely clear, but may relate to the number of phones available at any one time. The argument
can, however, be made that given the exceptional circumstances of a restriction on in-person visits
that all efforts ought to be made for other means that prisoners can have contact with their families.
In developed countries internet access and email can enable this easily, and the availability of mobile

phones in Africa would also have enabled it.

Suspending visits by family members to prisoners also removes an important resource from the hands
of prison managers. Under normal circumstances, curtailing visits due to disciplinary infractions is an
effective tool to encourage good behaviour, but if all visits are suspended prison managers lose this
tool. In the absence of visits, this may result in more problematic behaviour by prisoners. There is
some evidence of this from South Africa where the Inspecting Judge for Correctional Services reported
a near-doubling in the number of reported cases of use of force by officials in the period April to June
2020 from 123 cases in the preceding quarter to 237 cases.'® In subsequent quarters the number
have declined again and this may have been linked to an announcement to release certain categories
of sentenced prisoners.'®? A meta-analysis of existing research on the topic found that frequent family
visits to prisoners have a positive impact on behaviour of prisoners, reduces rule-breaking and may

even reduce the risk of reoffending.1®3

Apart from families visiting prisoners, two other informal mechanisms of monitoring exist. These are
non-governmental organisations (NGOs) rendering service to prisoners and legal representatives of
prisoners. NGOs typically provide some type of service to prisoners or the prison as institution which
may range from health care, religious services, human rights education, education, training and
therapeutic services, to name a few. Typically, their focus is not per se on monitoring conditions of
detention or the treatment of prisoners, but they do receive information from prisoners through their
interactions and their staff also observe what is happening in prisons. The presence of external people
in a prison promotes transparency and thus serve an important protective and preventive function.

Lawyers visiting their clients in prison are in a similar position as they may also receive information

160 Muntingh, ‘A Guide to the Rights of Inmates as Described in the Correctional Services Act and Regulations’,
106-18.

161 judicial Inspectorate for Correctional Services, ‘Quarterly Performance Report - April to June 2020, 16;
Judicial Inspectorate for Correctional Services, ‘Quarterly Performance Report - Jan to Mar 2020’, 14; Judicial
Inspectorate for Correctional Services, ‘Quarterly Performance Report -Jul to Sep 2020’, 19; Judicial
Inspectorate for Correctional Services, ‘Quarterly Performance Report - Jan to Mar 2021, 20.

162 press statement, ‘Minister Ronald Lamola: Special Coronavirus COVID-19 Parole Dispensation Statement’.
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and make observations, even if they do not have access to the cell areas of the prison. In Mozambique
visits by lawyers continued although visits by family members were suspended. This stands in contrast
to South Africa where visits by all external parties were suspended, including lawyers. In the case of
lawyers, telephonic consultations were permitted, but subject to urgency and the availability of
infrastructure with the permission of the Head of Centre.®* This type of restriction on access to one's

legal representative harks back to the SoE of the 1980s under the apartheid regime.

In summary on informal monitoring and oversight, it can be concluded that a temporary and clearly
defined restriction of a relatively short duration would in all likelihood pass a limitations test. Such a
restriction would further be made more acceptable through a careful risk assessment identifying
specific risks (e.g., contact versus non-contact visits) and implementing ameliorating measures, such
as increased access to telephones. In the case of South Africa, there should never have been any
restriction on access to legal representatives since telephonic contact and non-contact visits (as is the
cases for awaiting trial prisoners where there is a glass screen between the individuals and they
communicate via an intercom or handset) pose no risk of transmission. Non-contact visits also enable
the physical inspection of the person even if it is from a metre or two away. The blanket suspension
of all visits (or even only family visits) may have been an over-reaction in hindsight and better risk -
assessment, the implementation of ameliorating measures to enable some form of family contact,

and adhering to health protocols in a dynamic manner, should be considered for the future.

3. Formal oversight

In mid-March 2020 WHO issued guidelines on dealing with the COVID-19 pandemic and cautioned as

follows:

The COVID-19 outbreak must not be used as a justification for objecting to external inspection
of prisons and other places of detention by independent international or national bodies whose
mandate is to prevent torture and other cruel, inhuman or degrading treatment or punishment;
such bodies include national preventive mechanisms under the Optional Protocol to the
Convention against Torture, the Subcommittee on Prevention of Torture and other Cruel,

Inhuman or Degrading Treatment or Punishment, and the European Committee for the

164 Minister of Justice and Correctional Services, Regulations under the Disaster Management Act, 2002, sec.
4.1.
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Prevention of Torture and Inhuman or Degrading Treatment or Punishment.® [references

omitted]

Shortly thereafter the UN Sub-Committee on the Prevention of Torture (SPT) issued a public advice

emphasising that:

e even if visits are affected, it does not mean it should stop;

e the potential exposure to the risk of ill-treatment faced by those in places of detention may
be heightened due to public health measures being taken;

e it must be ensured that effective measures are taken to reduce the risk of detainees suffering

ill treatment due to pressures on detention systems.%®

Even though the SPT's focus is on states parties to OPCAT, the issues raised are in line with the general
obligations to prevent and eradicate torture and other ill treatment provided for in UNCAT (see in

particulars Articles 2 and 16) and to which the countries surveyed are all states parties to.

The lockdown measures appear to have had a profound impact on at least three spheres of formal
monitoring and oversight in some countries, being the functioning of the courts; the functioning of
designated oversight structures (i.e., the NPMs in Mozambique and South Africa), and the functioning

of the legislatures as monitoring and oversight structures.

In respect of the functioning of the courts, perhaps the most severe restrictions were imposed in
South Africa under so-called Levels 5 and 4 (27 March to 31 May 2020) in that courts would only deal
with urgent matters and cases related to COVID-19, and all other matters where accused persons are
in custody would be remanded in their absence for the period of the lockdown. Importantly, the Chief
Justice left it to judicial officers to determine what priorities are, thus opening the door for varied
interpretations. Effectively this brought the criminal justice system to a standstill for at least two
months, create a backlog and added to the time suspects remained in custody, or at least had a
decision made on their cases. In the case of Mozambique, a system was implemented where fewer
staff would be on duty at any one time at the courts presumably to make social distancing easier.2®’
Unlike South Africa, Mozambique did not implement a system of case prioritisation and the reduction

in capacity affected all matters. The reduced capacity remained in force until further notice, which

165 WHO, ‘Preparedness, Prevention and Control of COVID-19 in Prisons and Other Places of Detention -
Interim Guidance’, 5.

166 Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
‘Advice of the Subcommittee on Prevention of Torture to States Parties and National Preventive Mechanisms
Relating to the Coronavirus Pandemic’, para. 7.

167 ACJR & REFORMAR, ‘Prevencdo ao Covid19 nos Tribunais e Estabelecimentos Penitenciarios’.
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remained the position at the time of writing (Aug 2021). It can be anticipated that the reduced capacity
will in time create a backlog. In Zambia, the subordinate courts continued to deal with criminal matters
as per usual, but civil matters were affected.® Malawian courts implemented a system of rotation
whereby different grades of magistrates would be available at different times. Although exact data is
not yet available it can be anticipated that this would have resulted in the delayed processing of cases.
Data from one province in South Africa (Western Cape) on the number of prisoners in custody indicate
firstly, that fewer people were entering the criminal justice system (due most likely to the strict curfew
imposed and changed modes of policing), and secondly, this created a delay in the finalisation of cases

(prisoners moving from the category of unsentenced to sentenced).'®®

Courts are the custodians of the fair trial rights articulated in international law and domestic
constitutions.’’® Apart from the fact that a trial must occur in an open court (unless there are
exceptional circumstances), the appearance of the accused in open court serves an important
protective function since the presiding officer can engage with the accused and make physical
observations as to their well-being and state of health, and also enquire as to his or her treatment and
conditions of detention. It is also generally within the court's powers to review continued detention
and order the conditional or unconditional release of the accused. In short, it means that even if it is
not stated explicitly in law as such, courts fulfil a vital monitoring and oversight function over the use
and nature of detention, as well as the treatment of those detained. In the case of South Africa, it then
appears that these important protective powers of the courts were effectively suspended for at least
two months at the stroke of a pen by the Minister responsible through Regulations issued and
subsequent directives from the Chief Justice. In the case of Malawi, Mozambique and Zambia it seems
this protective function was diluted by reducing the number of officials at court and the capacity to

deal with criminal matters.

A number of designated oversight structures were identified. As noted already, two of the countries
surveyed, Mozambique and South Africa, have ratified OPCAT and designated a National Preventive
Mechanism; in both cases the respective human rights commissions. South Africa also has a
designated prison oversight structure in the Judicial Inspectorate for Correctional Services (JICS) which
is tasked with inspecting and reporting on the treatment of and conditions of detention of prisoners

in the custody of the Department of Correctional Services.!’* However, JICS was not included in the

168 Kalunga, ‘Executive Disorder, Constitutionalism and COVID-19 in Zambia’.

169 Muntingh, ‘South Africa’.

170 |nternational Covenant on Civil and Political Rights, secs 9—15; Constitution of the Republic of Kenya, secs
23 and 50; Constitution of the Republic of Malawi, sec. 42; Constitution of the Republic of Mozambique, sec.
59; Constitution of the Republic of South Africa, sec. 35; Constitution of the Republic of Zambia, sec. 18.

171 Correctional Services Act, chaps 9-10.
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list of essential services gazetted in March 2020 and effectively then prevented any further monitoring
of prisons by JICS until a change was affected some three months later.’2 Other structures under the
NPM also failed to implement monitoring activities. Kenya has a police oversight structure in the
Independent Policing Oversight Authority (IPOA) which, amongst others, conducts inspections of
police premises.’” In Malawi, the Inspectorate of Prisons is mandated to monitor and inspect both
prisons and police cells, but it is an unfunded mandate and dependent on donor funding, resulting in
infrequent activities.!’* Mozambique's National Human Rights Commission was also not able to
conduct monitoring visits since it is also, as in the case of Malawi, dependent on donor funding for
monitoring visits.}”> The overarching impression is then that even where designated oversight
structures exist, these were either actively prevented for doing their work, or a lack of resources had

the same result.

It is the norm that Members of Parliament are empowered to visit places of detention but evidence
could not be found that MPs stepped in to fill the gap left by the absence of other oversight structures.

Resource constraints may also have played a role.

4. Conclusion

From the preceding it is firstly evident that states responded differently to limit the spread of COVID-
19 to prisons in as far as visits and oversights were concerned. This ranged from suspending all visits
(and even restricting telephonic communication between lawyers and their imprisoned clients), to
permitting visits from lawyers and paralegals. Visits by families to prisoners were restricted in all states
and remain so to some degree. Given earlier research findings on the level of physical and emotional
support that prisoners receive from family members prior to the pandemic, there is little doubt that
not only have prisoners suffered an additional burden in the absence of such support, but that family
visits as a means of informal oversight and a means of communication, suffered great damage and
made prisons less transparent. The extent to which this enabled or permitted rights violations is
unknown, but it can be assumed that the developments were regressive as measured against

commonly accepted principles for transparent and accountable prison administrations.

172 Annexure B, Section B, paras 16 and 18, Regulations issued in terms of section 27(2) of the Disaster
Management Act, 2002, Government Gazette, 25 March 2020, No. 43148.

173 Independent Policing Oversight Authority (Kenya), sec. 6.

174 Constitution of the Republic of Malawi, secs 169-170.
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The overall impression is that the statutory structures established for the very purpose to continue
monitoring and oversight did not rise to the occasion. This was a result of either being excluded by
law to perform their duties, or being so constrained by resources that they could not perform their
functions at a time when it was sorely needed. Articles 19 and 20 of OPCAT set out the powers of the
NPM, emphasising the power to regularly examine the treatment and conditions of detention of
people deprived of their liberty and access to all places of detention.’® The Protocol does not place
any limitation on the powers of the NPM in this regard and certainly not that access may be denied
by means of a ministerial directive, as happened in South Africa. In respect of the powers of the Sub-
Committee for the Prevention of Torture (SPT), Article 14(2) of OPCAT does provide for the following

under exceptional circumstances:

Objection to a visit to a particular place of detention may be made only on urgent and
compelling grounds of national defence, public safety, natural disaster or serious disorder in the
place to be visited that temporarily prevent the carrying out of such a visit. The existence of a
declared state of emergency as such shall not be invoked by a State Party as a reason to object

to a visit.

Articles 19 and 20 contain no such provision in respect of the NPM as Nowak and McArthur conclude
as follows on the issue: "The grounds of public safety or natural disaster, as foreseen in Article 14(2)
in relation to a visit of the Subcommittee, could certainly not be invoked as a reason for denying a
NPM access to a detention facility."'’”” Not including JICS as part of essential services in South Africa

was consequently a serious departure from the State's obligation under OPCAT.

The events of the past 18 months have again exposed old weaknesses and shortcomings of prisons in
Africa, leaving prisoners vulnerable to a range of rights violations on a systemic scale. This requires a
more creative response than just falling back on locking the prison gates and keeping everyone out. A
rights-based response requires drawing on technology, practical solutions and also addressing the old

shortcomings of collapsing infrastructure and underfunded prison mandates.

k 3k k

176 Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
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